No.
In the Supreme Court of the United States

UNITED STATES OF AMERICA, PETITIONER
V.

RILEY BRIONES, JR.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

NOEL J. FRANCISCO
Solicitor General
Counsel of Record
BRIAN A. BENCZKOWSKI
Assistant Attorney General
ERIC J. FEIGIN
FREDERICK LI1U
Assistants to the Solicitor
General
FRANCESCO VALENTINI
Attorney

Department of Justice
Washington, D.C. 20530-0001
SupremeCtBriefs@usdoj.gov
(202) 514-2217




QUESTION PRESENTED

Whether Miller v. Alabama, which “h[e]ld that the
Eighth Amendment forbids a sentencing scheme that
mandates life in prison without possibility of parole for
juvenile offenders,” 567 U.S. 460, 479 (2012), entitles re-
spondent to invalidation of a discretionary life-without-
parole sentence.
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No.
UNITED STATES OF AMERICA, PETITIONER

.

RILEY BRIONES, JR.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of the United States,
respectfully petitions for a writ of certiorari to review
the judgment of the United States Court of Appeals for
the Ninth Circuit in this case.

OPINIONS BELOW

The opinion of the en banc court of appeals (App., i%-
fra, 1a-29a) is reported at 929 F.3d 1057. The opinion of
a panel of the court of appeals (App., infra, 30a-63a) is
reported at 890 F.3d 811.

JURISDICTION

The judgment of the court of appeals was entered on
July 9, 2019. On September 26, 2019, Justice Gorsuch
extended the time within which to file a petition for a
writ of certiorari to and including November 6, 2019. On
October 25, 2019, Justice Gorsuch further extended the
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time to and including December 6, 2019. The jurisdic-
tion of this Court is invoked under 28 U.S.C. 1254(1).

CONSTITUTIONAL PROVISION INVOLVED

The Eighth Amendment to the Constitution pro-
vides: “Excessive bail shall not be required, nor exces-

sive fines imposed, nor cruel and unusual punishments
inflicted.” U.S. Const. Amend. VIII.

STATEMENT

Following a jury trial in the United States District
Court for the District of Arizona, respondent was con-
victed on one count of first-degree felony murder,
among other charges. C.A. E.R. 136. The district court
sentenced him to life imprisonment, to be followed by
five years of supervised release. Ibid. The court of ap-
peals affirmed. 165 F.3d 918, 1998 WL 863026 (Tbl.).
The district court later denied respondent’s motion un-
der 28 U.S.C. 2255 to vacate his sentence, but granted a
certificate of appealability. D. Ct. Doc. 281 (Mar. 31,
2003); D. Ct. Doe. 287 (July 2, 2003). The court of ap-
peals affirmed the denial of respondent’s Section 2255
motion. 03-16300 C.A. Doec. 99-1 (Mar. 12, 2008). In
2013, respondent obtained leave from the court of ap-
peals to file a second Section 2255 motion to challenge
his sentence in light of Miller v. Alabama, 567 U.S. 460
(2012). 13-71056 C.A. Doc. 13-1 (Nov. 26, 2013). The
district court granted the motion and resentenced re-
spondent to life imprisonment, to be followed by five
years of supervised release. D. Ct. Doc. 331, at 2 (July
21, 2014); App., infra, 66a. The en bane court of appeals
vacated that sentence and remanded for resentencing.
App., infra, 1a-29a.

1. Respondent was a co-founder of a gang called the
Eastside Crips Rolling 30’s. App., infra, 2a. In 1994—
when respondent was “only twenty-three days shy of his
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eighteenth birthday,” id. at 27a (Bennett, J., dissenting)—
he and other members of his gang decided to rob a Sub-
way restaurant on the Salt River Indian Reservation in
Arizona, id. at 2a-3a (majority opinion). Respondent
drove the other gang members, including one armed
with a gun, to the restaurant. Id. at 3a. While respond-
ent remained in the car, “the others went inside and or-
dered food from the lone employee.” Ibid. “As the food
was being prepared, the only armed member of the co-
hort left the restaurant, spoke to [respondent], then
reentered the store and shot [the employee] as he stood
at the front counter, killing him.” [Ibid. “The gang
members grabbed their food and a bag of money” and
fled in respondent’s car. Ibid.

After committing a series of other violent, gang-
related offenses—including the repeated firebombing
of a house with a young child inside and the assault of a
fellow gang member to prevent him from speaking to
police about the Subway murder—respondent was ar-
rested. See App., infra, 3a & n.1; id. at 18a-19a (Ben-
nett, J., dissenting). A federal grand jury in the District
of Arizona returned an indictment charging respondent
with one count of first-degree felony murder, in viola-
tion of 18 U.S.C. 1111, 1153, 2111, and 2 (1994); two
counts of conspiracy to commit arson, in violation of
18 U.S.C. 81, 371, 1153, and 2 (1994); four counts of ar-
son, in violation of 18 U.S.C. 81, 1153, and 2 (1994); one
count of possession of an unregistered destructive de-
vice, in violation of 26 U.S.C. 5681(d), 5841, and 5871
(1994); one count of assault with a dangerous weapon, in
violation of 18 U.S.C. 113(a)(3), 1153, and 2 (1994); and
one count of tampering with a witness, in violation of
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18 U.S.C. 1512(b)(3) and 2 (1994). C.A. E.R. 1-9. Fol-
lowing a trial, a jury found respondent guilty of all
charges. Id. at 136.

Applying the then-mandatory Sentencing Guide-
lines, the district court sentenced respondent to life im-
prisonment, to be followed by five years of supervised
release, on the murder count. C.A. E.R. 136; App., in-
fra, 3a. With respect to the remaining counts, the court
sentenced respondent to a total of 20 years of imprison-
ment, to be followed by three years of supervised re-
lease. C.A. E.R. 136. The court of appeals affirmed.
165 F.3d 918, 1998 WL 863026 (Tbl.).

In 1999, respondent filed a motion under 28 U.S.C.
2255 to vacate his sentences. D. Ct. Doc. 210 (Nov. 29,
1999). The distriet court denied the motion—rejecting
respondent’s ineffective-assistance-of-counsel, due pro-
cess, and Confrontation Clause claims—but granted a
certificate of appealability. D. Ct. Docs. 281, 287. The
court of appeals affirmed the denial of respondent’s
Section 2255 motion. 03-16300 C.A. Doc. 99-1. This
Court denied respondent’s petition for a writ of certio-
rari. 559 U.S. 1038 (No. 09-1044).

2. In 2012, this Court in Miller v. Alabama, supra,
“h[e]ld that mandatory life without parole for those un-
der the age of 18 at the time of their crimes violates the
Eighth Amendment[].” 567 U.S. at 465. Respondent
obtained leave from the court of appeals to file a second
Section 2255 motion to challenge, in light of Miller, his
mandatory life-without-parole sentence for his partici-
pation in the murder of the Subway employee shortly
before his eighteenth birthday. 13-71056 C.A. Doe. 13-1.
The district court granted that second Section 2255 mo-
tion, vacated his original mandatory life sentence, and
resentenced him in a proceeding in which it recognized
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its authority to impose a lower sentence on the murder
count. D. Ct. Doec. 331, at 2; App., infra, 65a-66a.

At respondent’s resentencing hearing, the district
court again imposed a sentence of life imprisonment
without parole, to be followed by five years of super-
vised release, this time as a matter of discretion. App.,
mfra, 66a. The court informed the parties that it had
“consider[ed]” respondent’s “youth, immaturity, [and]
his adolescent brain at the time” of the murder. Id. at
65a. The court acknowledged that respondent “has im-
proved himself while he’s been in prison.” Id. at 65a-
66a. The court emphasized, however, that respondent
had been “involved in the final decision to kill” the Sub-
way employee, had “encouraged the shooter to pull the
trigger,” and had more generally been the “leader” of a
“violent and cold-blooded” “gang that terrorized the
Salt River Reservation community and surrounding area
for several years.” Ibid. Given “all the evidence” it had
“heard” and “read,” the court determined that a life-
without-parole sentence was appropriate. Id. at 66a.

3. A divided panel of the court of appeals affirmed.
App., infra, 30a-63a. The majority rejected respond-
ent’s contentions that the district court was required “to
make an explicit finding that [respondent] was ‘incorri-
gible,” that the district court failed to adequately con-
sider the ‘hallmarks of youth’ discussed in Miller, and
that the district court did not adequately consider [re-
spondent’s] rehabilitation.” Id. at 41a. The majority
read Miller to “require[]” the sentencing judge “to take
into account how children are different, and how those
differences counsel against irrevocably sentencing
them to a lifetime in prison.” Id. at 44a (quoting M:iller,
567 U.S. at 480). But the majority determined that the
sentencing judge “followed th[at] mandate because he
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said so on the record—that he had considered every-
thing he heard and read in conjunction with the sentenc-
ing hearing, including counsel’s impassioned arguments
regarding how the ‘hallmarks of youth’ particular to [re-
spondent] counseled against imposition of a life sen-
tence.” Id. at 45a.

Judge O’Scannlain concurred in part and dissented
in part. App., infra, 50a-63a. In his view, Miller and
Montgomery v. Louisiana, 136 S. Ct. 718 (2016)—which
held that “Miller announced a substantive rule of con-
stitutional law” that applies retroactively on collateral
review, id. at 734—prohibited a sentence of life without
parole unless the district court found respondent to be
“permanently incorrigible,” and “nothing in the record”
indicated that the court had “even considered” that
question. App., infra, 53a. Judge O’Scannlain acknowl-
edged, however, that if “Miller could be understood
merely as * * * mandating that sentencing courts must
consider certain hallmark characteristics of youth and
that they must be permitted to impose a sentence less
than life * * * | the district court likely would have com-
plied with its dictates.” Id. at 52a.

4. The court of appeals granted rehearing en banc,
vacated respondent’s life-without-parole sentence, and
remanded for resentencing. App., infra, 1a-29a. In the
majority’s view, “Montgomery made clear that, after
M:ller, juvenile defendants who are not permanently in-
corrigible or irreparably corrupt are constitutionally
wneligible for a sentence of life without parole.” Id. at
9a. The majority thus framed “Mzller’s central inquiry”
as “whether the defendant is one of the rare juvenile of-
fenders who is irredeemable, or whether the defendant
is capable of change.” Id. at 11a-12a. And the majority
found the record insufficient to show that the district
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court had “meaningfully engaged” in that inquiry. Id.
at 16a.

Judge Bennett, joined by Judge Ikuta, dissented.
App., infra, 17a-29a. They would have found that “[t]he
district court did not commit any constitutional error in
imposing a life sentence,” id. at 17a, because “the dis-
trict court did exactly what M1ller requires—it consid-
ered [respondent’s] ‘youth and attendant characteris-
tics,”” id. at 25a (quoting Miller, 567 U.S. at 483).

REASONS FOR GRANTING THE PETITION

The en banc court of appeals in this case invalidated
respondent’s discretionary life-without-parole sentence
for a crime he committed 23 days short of his eighteenth
birthday. App., infra, 2a; see pp. 2-3, supra. In render-
ing that decision, the majority below read this Court’s
decision in Miller v. Alabama, 567 U.S. 460 (2012), to
apply not only to mandatory life-without-parole sen-
tences, but also to discretionary ones. App., infra, 9a.
It took the view that, under Miller, “[i]t is not enough
for sentencing courts to consider a juvenile offender’s
age before imposing life without parole.” Ibid. Rather,
in its view, “Miller’s central inquiry” is “whether the
defendant is one of the rare juvenile offenders who is
irredeemable, or whether the defendant is capable of
change,” vd. at 11a-12a, and a discretionary life-without-
parole sentence for a juvenile is constitutionally invalid
if a reviewing court believes that the sentencing court
did not “meaningfully engage[] in” that inquiry, id. at
16a.

The issue of Miller’s proper scope is currently before
this Court in Mathena v. Malvo, No. 18-217 (argued
Oct. 16, 2019). Like the en banc court of appeals in this
case, the Fourth Circuit in Malvo read M:iller to
“applly] beyond those situations in which a juvenile
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homicide offender received a mandatory life-without-
parole sentence.” Malvo v. Mathena, 893 F.3d 265, 274
(2018), cert. granted, 139 S. Ct. 1317 (2019). And like
the en banc court of appeals in this case, the Fourth Cir-
cuit in Malvo took the view that a sentencing court “vi-
olates Miller’s rule any time it imposes a discretionary
life-without-parole sentence on a juvenile homicide of-
fender without first concluding that the offender’s
‘ecrimes reflect permanent incorrigibility’ as distinct
from ‘the transient immaturity of youth.”” Ibid. (cita-
tion omitted). The parties in Malvo, as well as the
United States as amicus curiae, dispute whether that
view of Miller is correct. See, e.g., Pet. Br. at 24-27,
Malvo, supra (No. 18-217); U.S. Amicus Br. at 13-17,
Malvo, supra (No. 18-217); Resp. Br. at 22-30, Malvo,
supra (No. 18-217)."

* Because “[llitigants and lower courts cannot lightly disregard
any statements in an opinion of this Court,” the government has
previously told lower courts, including the court of appeals in this
case, that Montgomery’s reasoning “implicat[es] the validity of dis-
cretionary sentences as well as mandatory ones.” U.S. Amicus Br.
at 21, Malvo, supra (No. 18-217); see, e.g., Gov't C.A. Resp. to Pet.
for Reh’g 3 (stating that Miller, when read in light of Montgomery,
“barred [life without parole] ‘for all but the rarest of juvenile offend-
ers, those whose crimes reflect permanent incorrigibility’”) (quot-
ing Montgomery v. Louisiana, 136 S. Ct. 718, 734 (2016)). After this
Court granted certiorari in Malvo, however, counsel for the govern-
ment stated at oral argument before the en banc court of appeals
that she did not “see a reason not to” hold this case pending this
Court’s decision in Malvo. C.A. Oral Argument at 42:48, https:/
www.ca9.uscourts.gov/media/view_video.php?pk vid=0000015415.
Although counsel for the government also predicted only a “remote
possibility” that Malvo could affect the disposition of this case, id.
at 42:27, that statement was made before the parties filed their
briefs and this Court heard argument in Malvo.
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Malvo involves Miller’s retroactive application to an
original sentencing, whereas this case involves Miller’s
prospective application to a resentencing. The issue of
M:ller’s proper scope, however, bears on its application
both retroactively and prospectively, and thus the
Court’s decision in Malvo may affect the proper resolu-
tion of this case. Indeed, the issue of what Miller re-
quires “[g]Joing forward” was a focus of oral argument
in Malvo. Oral Argument Tr. at 43, Malvo, supra
(No. 18-217); see id. at 9-12, 14-19, 26, 35-46. Because
the decision below turned on the en banc court of ap-
peals’ view of Muiller’s scope, and because the proper
scope of Miller is currently before this Court in Malvo,
the Court should hold this petition for a writ of certio-
rari pending its decision in Malvo and then dispose of
the petition as appropriate in light of that decision.

CONCLUSION

The petition for a writ of certiorari should be held
pending this Court’s decision in Mathena v. Malvo,
No. 18-217 (argued Oct. 16, 2019), and then be disposed
of as appropriate in light of that decision.

Respectfully submitted.

NOEL J. FRANCISCO
Solicitor General
BRIAN A. BENCZKOWSKI
Assistant Attorney General
ERric J. FEIGIN
FREDERICK LIU
Assistants to the Solicitor
General
FRANCESCO VALENTINI
Attorney

DECEMBER 2019



APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

No. 16-10150
D.C. No. 2:96-cr-00464-DLR-4

UNITED STATES OF AMERICA, PLAINTIFF-APPELLEE
.

RILEY BRIONES, JR., AKA UNKNOWN SPITZ,
DEFENDANT-APPELLANT

Argued and Submitted En Banc: Mar. 27, 2018
San Francisco, California
Filed: July 9, 2019

Appeal from the United States District Court
for the District of Arizona
Douglas L. Rayes, District Judge, Presiding

OPINION

Before: SIDNEY R. THOMAS, Chief Judge, and SU-

SAN P GRABER, M. MARGARET MCKEOWN, KiM
MCLANE WARDLAW, MARSHA S. BERZON, MILAN D.
SMITH, JR., SANDRA S. IKUTA, MORGAN CHRISTEN,
JACQUELINE H. NGUYEN, MARK J. BENNETT, and RYAN

D. NELSON, Circuit Judges.
Opinion by Judge CHRISTEN;
Dissent by Judge BENNETT

(1a)



2a

CHRISTEN, Circuit Judge:

In 1997, Riley Briones, Jr. received a mandatory sen-
tence of life without the possibility of parole (LWOP) for
his role in a robbery that resulted in murder. Briones
was 17 years old at the time of the crime. In 2012, the
Supreme Court held that mandatory LWOP sentences
for juvenile offenders violate the Eighth Amendment’s
prohibition on cruel and unusual punishment.  Mzller v.
Alabama, 567 U.S. 460, 465 (2012). After the M:iller
decision issued, Briones filed a motion pursuant to
28 U.S.C. § 2255 seeking to have his sentence vacated.
The district court granted the motion, held a second sen-
tencing hearing, and reimposed the original sentence.
Because the district court’s analysis was inconsistent
with the constitutional principles the Supreme Court de-
lineated in M:iller and subsequent case law, we vacate
Briones’s sentence and remand to the district court.

I. Background

Briones grew up on the Salt River Indian Reserva-
tion in Arizona. As a child, Briones endured physical
abuse from his father, Riley Briones, Sr., and was intro-
duced to drugs and alecohol at age 11. Briones was a
fairly good student and he aspired to attend college.
After he and his girlfriend had a child while still in high
school, however, he dropped out to take a full-time posi-
tion in an apprentice program, training to be a heavy
equipment operator.

Briones, his father, and his brother Ricardo founded
a gang called the Eastside Crips Rolling 30’s. While
still a teenager, Briones planned and participated in a
number of violent, gang-related crimes on the Reserva-
tion. The most serious of these crimes was the robbery
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of a Subway restaurant in May 1994, when Briones was
seventeen years old. Although Ricardo came up with
the idea, Briones agreed to the plan and drove four of
the gang’s members to the restaurant to carry it out.
Briones remained in the car as the getaway driver while
the others went inside and ordered food from the lone
employee, Brian Lindsey. As the food was being pre-
pared, the only armed member of the cohort left the res-
taurant, spoke to Briones, then reentered the store and
shot Lindsey as he stood at the front counter, killing
him. The gang members grabbed their food and a bag
of money and ran back to Briones’s car.

Briones was arrested on December 21, 1995. He
was charged with “first degree/felony murder” for the
Subway robbery, and also charged with arson, assault,
and witness tampering because of other gang-related of-
fenses. Briones’s father and brother were among the
five co-defendants. The government extended pre-
trial plea offers of twenty years in prison to all five de-
fendants, but Briones’s father was “adamant” that nei-
ther he nor either of his sons should accept the deal.
Briones rejected the government’s offer, went to trial,
and was convicted on all charges. For the felony mur-
der conviction, he was sentenced to a mandatory term of
life imprisonment without the possibility of parole.’

! The Presentence Report (PSR) reflects other very serious crim-
inal conduct. It describes Briones providing Molotov cocktails for
gang members to throw at the homes of rival gang members; plant-
ing diversionary fires to occupy the authorities; planning a shooting;
covering up a separate drive-by shooting; assaulting a gang member
who knew about the Subway murder; and discussing plans to blow
up the Salt River Police Department and kill a tribal judge, federal
prosecutors, and Salt River Police investigators. Briones has
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In June of 2012, the Supreme Court issued its deci-
sion in Miller and held that the Eighth Amendment pro-
hibits sentencing schemes that mandate life in prison
without the possibility of parole for juvenile defendants.
567 U.S. at 479. M:ller explained that sentencing courts
must consider the unique social and psychological char-
acteristics of juvenile offenders because “hallmark fea-
tures” of youth reduce the penological justifications for
imposing LWOP sentences on juveniles. Id. at 477-80.
After Miller was decided, Briones filed a motion pursu-
ant to 28 U.S.C. § 2255 seeking to have his sentence va-
cated. The government conceded that his “mandatory
life sentence [was] constitutionally flawed[,]”* and the
district court granted Briones’s motion.

Before Briones was resentenced, the Supreme Court
issued Montgomery v. Louisiana, 136 S. Ct. 718 (2016),
establishing that M1ller’s substantive rule is to be given
retroactive effect. Id. at 736. Montgomery also pro-
vided additional guidance about the proper application
of Muller and specified that a sentence of life without the
possibility of parole is constitutionally permissible only
for “the rarest of juvenile offenders”—specifically, those
whose “crimes reflect permanent incorrigibility” and “ir-
reparable corruption.” Montgomery, 136 S. Ct. at 734.

By the time the district court resentenced Briones in
March 2016, he was almost forty years old and he had
served nearly eighteen years in prison without a single
infraction of prison rules. In addition to maintaining a
perfect disciplinary record, Briones held a job in food

served all of the prison time imposed for his non-homicide crimes;
the only sentence remaining is the LWOP sentence for the Subway
robbery.

2 Briones v. United States, No. 13-71056, Dkt. No. 11, at 2.
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service; volunteered to speak with young inmates about
how to change their lives; completed his GED; and, in
1999 (sixteen years before his resentencing), married
Carmelita, the woman he had been dating since high
school and with whom he had a daughter. By all ac-
counts, and as even the government conceded, Briones
had been a model inmate.

Briones cited Mzller extensively in the memorandum
he filed in anticipation of the resentencing hearing, and
he asked the district court to impose a sentence of 360
months in accordance with the factors identified in M1l-
ler and his extensive history of rehabilitative efforts.
In his testimony at the resentencing hearing, Briones
expressed “[g]rief, regret, sorrow, pain, sufferings” for
his crimes and for Lindsey’s death. He described how
he was haunted by his actions, and he apologized to his
own family and to the victim’s family. Briones’s coun-
sel argued that a life sentence would be “unconstitu-
tional in violation of Graham and Mziller,” and that the
presumption in Briones’s case should be against a life
sentence because Miller requires that LWOP be the ex-
ception rather than the rule. The government conten-
ded that Briones had not accepted responsibility be-
cause, when he was interviewed in advance of the second
sentencing hearing, Briones contested some aspects of
the PSR’s description of his responsibilities in the gang.
But Briones did not dispute the role he played in the
Subway robbery and murder, even saying at one point
in his testimony that it was “probably [his] fault” that
the robbery was not called off.

The district court’s sentencing remarks were quite
brief; its justification for reimposing LWOP comprised
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less than two pages of transcript. The court consid-
ered the PSR and letters written on Briones’s behalf,
the parties’ sentencing memoranda, the transcript of the
previous sentencing hearing, and the victim question-
naire. The court began with the Sentencing Guidelines
calculation—which yielded a life sentence—and then
stated: “in mitigation I do consider the history of the
abusive father, the defendant’s youth, immaturity, his
adolescent brain at the time, and the fact that it was im-
pacted by regular and constant abuse of alcohol and
other drugs, and he’s been a model inmate up to now.”
The district court acknowledged that “[a]ll indications
are that defendant was bright and articulate” and that
“he has improved himself while he’s been in prison,” but
the court described Briones’s role in the Subway rob-
bery as “be[ing] the pillar of strength for the people in-
volved to make sure they executed the plan.” The
court stated that “some decisions have lifelong conse-
quences” and reimposed a life sentence. Because there
is no parole in the federal system, the parties agree
that Briones’s life sentence is effectively LWOP. See
Sentencing Reform Act of 198}, Pub. L. No. 98473, tit.
IT, §§ 218(a)(5), 235(a)(1), 98 Stat 1837, 2027, 2031.

II. Miller and Montgomery

The Supreme Court held in Miller “that the Eighth
Amendment forbids a sentencing scheme that mandates
life in prison without possibility of parole for juvenile of-
fenders.” 567 U.S. at479. M:ller built on the Court’s
decisions in Roper v. Simmons, 543 U.S. 551, 568-69
(2005), and Graham v. Florida, 560 U.S. 48, 75 (2010),
which established that juvenile offenders are not eligible
for capital sentences and that the Eighth Amendment
precludes LWOP sentences for juveniles who commit
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non-homicide crimes. Mziller, 567 U.S. at 470. These
decisions reflect the understanding that “children are
constitutionally different from adults for purposes of
sentencing.” Id. at 471.

Miller further develops these constitutional princi-
ples, requiring that, even when terribly serious and de-
praved crimes are at issue, courts “take into account
how children are different, and how those differences
counsel against irrevocably sentencing them to a life-
time in prison.” Id. at 480. M:uller identified several
characteristics of youth: (1) difficulty appreciating
risks; (2) inability to escape dysfunctional home environ-
ments; (3) susceptibility to familial and peer pressure;
(4) inability to deal competently with law enforcement
or the justice system; and (5) potential for rehabilitation.
Id. at 477-78. The Court held that these factors must
be considered to determine whether a juvenile offender
may be sentenced to LWOP. See id. at 480 (“[W]e re-
quire [the sentencing court] to take into account how
children are different. ... ” (emphasis added)).

Miller explains why these factors change the sen-
tencing calculation for juveniles. Youth lack maturity,
and their underdeveloped sense of responsibility “lead[s]
to recklessness, impulsivity, and heedless risk-taking”;
juveniles are particularly vulnerable ““to negative influ-
ences and outside pressures,’ including from their fam-
ily and peers”; and youth “is a moment and ‘condition of
life when a person may be most susceptible to influence
and to psychological damage.”” [Id. at 471, 476 (quoting
Roper, 543 U.S. at 569, and Eddings v. Oklahoma,
455 U.S. 104, 115 (1982)). The Eighth Amendment also
requires consideration of the reality that some juveniles
become trapped in particularly “brutal or dysfunctional”
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family situations over which they have no control, and
that juveniles struggle to competently deal with the erim-
inal justice system. [Id. at 477-78. By virtue of their
youth, juveniles also harbor greater rehabilitative po-
tential. Id. at 478; see also id. at 471 (“[ A] child’s char-
acter is not as well formed as an adult’s; his traits are
less fixed and his actions less likely to be evidence of ir-
retrievable depravity.” (internal quotation marks and
brackets omitted)).

These factors erode the justification for imposing
LWOP sentences, even when juveniles commit terrible
crimes. Id. at 472. The characteristics of youth lessen
moral culpability and thereby reduce the rationale for
retribution. Id. The same characteristics that render
juveniles less culpable than adults also make them less
likely to be dissuaded by potential punishment, thereby
minimizing the potential deterrent effect of a life sentence.
Id. And permanent incapacitation is less likely to be re-
quired to protect society because juvenile offenders are
more likely to shed the problematic attributes of youth
as a result of ongoing neurological development. Id. at
472-73.> The characteristics of an individual juvenile
offender will determine whether a crime reflects “tran-
sient immaturity” (in which case, an LWOP sentence for
a juvenile is impermissible) or “irreparable corruption”
(in which case an LWOP sentence for a juvenile is consti-
tutionally permitted). Id. at 479-80 (emphasis added).
As aresult, the Court cautioned, “appropriate occasions

3 The Court reaffirmed in Miller what it had previously observed
in Graham, 560 U.S. at 68: there are physiological differences
between adults and juveniles in the regions of the brain related to
“impulse control, planning ahead, and risk avoidance[.]” Miller,
567 U.S. at 472 n.5 (internal quotation marks omitted).



9a

for sentencing juveniles to this harshest possible pen-
alty will be uncommon.” Id. at 479.

In Montgomery, the Supreme Court held that the
rule announced in Mzller is a substantive constitutional
limitation on life sentences for crimes committed by ju-
veniles, as well as a procedural requirement. 136 S. Ct.
at 736. M:ller’s “substantive holding” was that “life
without parole is an excessive sentence for children
whose crimes reflect transient immaturity,” and its pro-
cedural component implementing the substantive rule
requires “[a] hearing where ‘youth and its attendant
characteristics’ are considered as sentencing factors” in
order to “separate those juveniles who may be sen-
tenced to life without parole from those who may not.”
Id. at 735 (quoting M:iller, 567 U.S. at 465). It is not
enough for sentencing courts to consider a juvenile of-
fender’s age before imposing life without parole. The
Eighth Amendment dictates that “sentencing a child to
life without parole is excessive for all but ‘the rare juve-
nile offender whose crime reflects irreparable corrup-
tion. ... 7 Id. (quoting Miller, 567 U.S. at 479-
80). Montgomery made clear that, after Miller, juve-
nile defendants who are not permanently incorrigible
or irreparably corrupt are constitutionally ineligible
for a sentence of life without parole. See id. (“Miller

rendered life without parole an unconstitutional
penalty for . .. juvenile offenders whose crimes re-
flect the transient immaturity of youth.”).

Miller and Montgomery are fairly recent decisions,
and there is relatively little case law addressing how to
evaluate the post-incarceration conduct of juvenile of-
fenders for purposes of Miller. Our decision in United
States v. Pete, 819 F.3d 1121 (9th Cir. 2016), did provide
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some guidance, though we recognize it was not issued
until after Briones’s resentencing. In Pete, a juvenile
offender who had been sentenced to LWOP was granted
resentencing in light of Muller. Id. at 1126. To pre-
pare for resentencing, the defendant sought funding to
obtain a neuropsychological evaluation. Id. The dis-
trict court concluded that the evaluation was unneces-
sary because the defendant had undergone a psychiatric
evaluation ten years earlier, when he was originally sen-
tenced. Id. at 1127. We held that the district court
abused its discretion by denying the funding request be-
cause “the critical question under Miller was [the de-
fendant’s] capacity to change after he committed the
crimes at the age of 16.” Id. at 1133. A new evalua-
tion may reflect changes in the defendant’s maturity or
emotional health, and “whether [the defendant] has
changed in some fundamental way since that time, and
in what respects, is surely key evidence.” Id.

Taken together, Miller, Montgomery, and Pete make
clear that a juvenile defendant who is capable of change
or rehabilitation is not permanently incorrigible or ir-
reparably corrupt; that a juvenile who is not perma-
nently incorrigible or irreparably corrupt is constitu-
tionally ineligible for an LWOP sentence; and that a ju-
venile’s conduct after being convicted and incarcerated
is a critical component of the resentencing court’s anal-
ysis.

III. Briones’s Resentencing

We review the district court’s factual findings
for clear error, but “review de novo a claim that a sen-
tence violates a defendant’s constitutional rights.”
United States v. Hunt, 656 F.3d 906, 911 (9th Cir. 2011)
(citing United States v. Raygosa-Esparza, 566 F.3d 852,
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854 (9th Cir. 2009)). District courts’ sentencing deci-
sions are entitled to deference, see, e.g., United States v.
Manrtinez-Lopez, 864 F.3d 1034, 1043 (9th Cir.) (en
bane), cert. denied, 138 S. Ct. 523 (2017), but this defer-
ence is not absolute.*

Here, the district court properly began by calculat-
ing Briones’s Sentencing Guidelines range, which yielded
a sentence of life without parole. District courts must
begin with the Guidelines calculation,” but they “may
not presume that the Guidelines range is reasonable.”
United States v. Carty, 520 F.3d 984, 991 (9th Cir. 2008)
(en bane). After calculating the Guidelines range, sen-
tencing courts next turn to the factors and considera-
tions identified in 18 U.S.C. § 3553(a). Id. If LWOP
is a possible sentence for a juvenile offender, then the
totality of the evidence and the § 3553(a) factors inform
Miller’s central inquiry: whether the defendant is one
of the rare juvenile offenders who is irredeemable, or

* See Martinez-Lopez, 864 F.3d at 1043 (reversal of sentence is ap-
propriate “if the [district] court applied an incorrect legal rule”);
United States v. Meredith, 685 F.3d 814, 818, 826-27 (9th Cir. 2012)
(partially vacating a sentence because the district court failed to con-
sider evidence presented at sentencing); United States v. Staten,
466 F.3d 708, 715-17 (9th Cir. 2006) (remanding for consideration of
certain statutory factors and factual elements).

> We reject the suggestion advanced by Briones and certain amici
that district courts should no longer begin with the Sentencing
Guidelines in juvenile cases because doing so creates a presumption
(or at least momentum) in favor of LWOP sentences that should be
“rare” and “uncommon” after Miller. The Supreme Court has long
required that “a district court should begin all sentencing proceed-
ings by correctly calculating the applicable Guidelines range.” Gall
v. United States, 552 U.S. 38, 49 (2007).
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whether the defendant is capable of change. Mont-
gomery, 136 S. Ct. at 734-36. We recognize that some
tension exists between Mziller’s mandate and the Sen-
tencing Guidelines,® but Miller imposes a constitutional
requirement. So where Milleris applicable, the Guide-
lines must be applied consistently with Mziller’s rule.

We agree with the government that the severity of a
defendant’s crime is indisputably an important consid-
eration in any sentencing decision. The severity of the
crime is reflected in the Guidelines sentencing range
calculation, which incorporates the nature of the offense,
and in § 3553, which expressly includes consideration of
the offense characteristics. 18 U.S.C. § 3553(a)(1)-(2).
Nothing about Miller and Montgomery’s Eighth
Amendment analysis minimizes the gravity of a juvenile
defendant’s criminal conduct; indeed, Miller and Mont-
gomery also involved horrible crimes. See Miller,
567 U.S. at 465-68 (one petitioner participated in the
murder of a video store clerk, and the other burned a

6 Briones’s counsel argues that the Guidelines “generally forbid”
consideration of several factors that may bear on a Miller analysis,
such as U.S.S.G. § 5H1.1 (defendant’s age), § 5H1.2 (education and
vocational skills), § 5H1.3 (mental and emotional conditions), § 5H1.4
(physieal condition), § 5H1.5 (employment record), § 5H1.6 (family
ties and responsibilities), and § 5H1.10 (race, sex, national origin,
creed, religion, and socio-economic status). But with the exception
of § 5H1.10—which bars consideration of factors like race, sex, and
national origin that are not relevant to Miller’s inquiry—the Guide-
lines actually provide that the factors Briones’s counsel identified
“may be relevant” or otherwise are simply “not ordinarily relevant.”
U.S.S.G. §§ 5H1.1-1.6 (emphasis added). Thus, the Guidelines are
entirely compatible with Miller’s directive that courts consider a ju-
venile offender’s youthful characteristics before taking the rare step
of imposing an LWOP sentence.



13a

neighbor’s trailer with the neighbor inside); Montgom-
ery, 136 S. Ct. at 725-26 (petitioner shot and killed a dep-
uty sheriff).

Despite the harm caused by juveniles’ criminal acts,
M:iller requires a sentencing analysis that accounts
for the characteristics of youth that undermine the pe-
nological justification for lifelong punishment. M:ller,
567 U.S. at 472; see also Graham, 560 U.S. at 68. This
diminished justification for lifelong punishment is why
LWOP sentences are “disproportionate for all but the
rarest” juvenile offenders, Montgomery, 136 S. Ct. at
726, “even when they commit terrible crimes.” Mauller,
567 U.S. at 472. Accordingly, when courts consider
Miller’s ecentral inquiry, they must reorient the sentenc-
ing analysis to a forward-looking assessment of the de-
fendant’s capacity for change or propensity for incorri-
gibility, rather than a backward-focused review of the
defendant’s eriminal history.

Based on the district court’s articulated reasoning at
Briones’s resentencing, we cannot tell whether the dis-
trict court appropriately considered the relevant evi-
dence of Briones’s youth or the evidence of his post-
incarceration efforts at rehabilitation. The district
court described Briones’s erime and his history of gang-
related violence, identified certain factors it considered
“in mitigation,” and stated that “some decisions have
lifelong consequences.” In this way, the district court’s
sentencing remarks focused on the punishment war-
ranted by the terrible crime Briones participated in, ra-
ther than whether Briones was irredeemable. The dis-
trict court’s statement that it considered some factors in
“mitigation” suggests that the district court applied the
Guidelines and began with a presumption that LWOP
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would be appropriate. As we have explained, however,
a sentencing court may not presume the propriety of a
Guidelines sentence, see Carty, 520 F.3d at 991, particu-
larly in juvenile LWOP cases after Miller. Rather, the
Constitution requires that the court consider a juvenile
offender’s youthful characteristics before taking the
rare step of imposing an LWOP sentence.

Briones provided evidence related to a number of the
Miller factors at the resentencing hearing, including his
abusive upbringing,” his extensive exposure to drugs
and alecohol beginning when he was only eleven years
old,® his difficulty finding acceptance at his local high
school because of his Native American traditions,” and
his father’s inexplicable insistence that he reject the
government’s favorable plea offer even though Briones
faced a mandatory LWOP sentence if convicted. Brio-
nes’s lawyer also argued that Briones was somewhat
less culpable because he was the getaway driver, not the
shooter. Id. at 478. Most significant, Briones offered

" Despite his devotion to his father, Briones acknowledged during
his resentencing testimony that his father beat him and whipped him
when he was a child. On one occasion, he went to school with blood
seeping through his shirt because of his father’s abuse.

8 The PSR recounted that Briones was drinking hard liquor on the
weekends by the time he was eleven years old. Briones and his wife
both testified that he consumed a substantial amount of alcohol on a
daily basis as a child, and that even when Briones was young, his
parents drank heavily and generally acceded to Briones’s own heavy
drinking.

9 Briones’s father told him of a distant relative who was “the last
man to have his hair long[.]” Briones was moved by that account
and let his hair grow long to “express his Native American identity.”
But when he tried out for the high school football team, the coach
told him he could not be on the team unless he cut his hair.
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abundant evidence on the critical issue: that he was
not irreparably corrupt or irredeemable because he had
done what he could to improve himself within the con-
fines of incarceration.

The eighteen years that passed between the original
sentencing hearing and the resentencing hearing pro-
vide a compelling reason to credit the sincerity of Brio-
nes’s efforts to rehabilitate himself. Briones was sen-
tenced in 1997; Miller was not issued until 2012. Thus,
for the first fifteen years of Briones’s incarceration, his
LWOP sentence left no hope that he would ever be re-
leased, so the only plausible motivation for his spotless
prison record was improvement for improvement’s sake.
This is precisely the sort of evidence of capacity for
change that is key to determining whether a defendant
is permanently incorrigible, yet the record does not
show that the district court considered it. This alone
requires remand. See Pete, 819 F.3d at 1133.

The district court may have hesitated to fully con-
sider Briones’s post-incarceration conduct because we
had not yet issued our decision in Pete, and because the
government argued that the court had to “make some
guesses as to what Judge Broomfield would have done
back [at Briones’s original sentencing] had Judge Broom-
field had the option of something other than a life sen-
tence available to him.” On this point, the government’s
argument missed the mark. Pete explained that “wheth-
er [the juvenile offender] Zas changed in some funda-
mental way since [the original sentencing], and in what
respects, is surely key evidence.” 819 F.3d at 1133.
We reaffirm that when a substantial delay occurs be-
tween a defendant’s initial crime and later sentencing,
the defendant’s post-incarceration conduct is especially
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pertinent to a Miller analysis. See id.; see also Mont-
gomery, 136 S. Ct. at 736 (“The petitioner’s submissions
[of his reformation while in prison] are relevant

as an example of one kind of evidence that prisoners
might use to demonstrate rehabilitation.”). The key
question is whether the defendant is capable of change.
See Pete, 819 F.3d at 1133.  If subsequent events effec-
tively show that the defendant kas changed or is capable
of changing, LWOP is not an option.

The district court’s heavy emphasis on the nature of
Briones’s crime, coupled with Briones’s evidence that
his is not one of those rare and uncommon cases for
which LWOP is a constitutionally acceptable sentence,
requires remand. We do not suggest the district court
erred simply by failing to use any specific words, see
Montgomery, 136 S. Ct. at 735, but the district court
must explain its sentence sufficiently to permit mean-
ingful review. See Carty, 520 F.3d at 992 (“Once the
sentence is selected, the district court must explain it
sufficiently to permit meaningful appellate review.

What constitutes a sufficient explanation will nec-
essarily vary depending upon the complexity of the par-
ticular case. ... 7). When a district court sentences
a juvenile offender in a case in which an LWOP sentence
is possible, the record must reflect that the court mean-
ingfully engaged in Miller’s central inquiry.

IV. Conclusion

We vacate Briones’s sentence and remand for con-
sideration of the entirety of Briones’s sentencing evi-
dence.

VACATED and REMANDED.
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BENNETT, Circuit Judge, with whom IKUTA, Circuit
Judge, joins, dissenting:

I respectfully dissent. The district court did not com-
mit any constitutional error in imposing a life sentence,
and I would therefore affirm.

I

Riley Briones, Jr. was a founder and leader of a vi-
cious gang called the Eastside Crips Rolling 30’s.  Bri-
ones helped plan and carry out a series of violent crimes
committed by the gang on the Salt River Indian Reser-
vation in 1994 and 1995. Briones’s most serious crime,
committed less than one month before his eighteenth
birthday, was the planned robbery and murder of a Sub-
way employee.”

On May 15, 1994, Briones drove four other gang
members, one armed with a gun, to the Subway restau-
rant and waited in the vehicle while the others entered
the restaurant. Prior to the murder, the gunman re-
turned to the car and conferred with Briones, then re-
turned to the restaurant and shot the employee in the
face, and then shot him several more times as he lay in-
jured or dying on the floor.”> The conspirators stole a
bank bag containing $100 (plus the food that they had
ordered). One testified that after they returned to the
car with the proceeds, Briones instructed another to
grab a rifle from the backseat and shoot a maintenance

1" As the district judge stated at the sentencing at issue in this case:
“The murder of the [Subway] clerk was planned. It wasn’t an acci-
dent, it wasn’t unexpected.”

2 The district judge stated at sentencing: “I don’t know what
other conclusion can be drawn than that the defendant was involved
in the final decision and encouraged the shooter to pull the trigger.”
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worker who had been working in front of the Subway
when they arrived. Though they searched for the
worker to kill him as Briones had instructed, fortunately
they did not find him.

Three weeks later—one day before Briones’s eight-
eenth birthday—he and other gang members conspired
to burn down the family residence of a rival gang mem-
ber. Briones personally constructed the Molotov cock-
tails that another gang member used to firebomb the
house. Luckily, the family inside—including a ten-
year-old asleep on a couch—was not harmed.

Briones (now having reached the age of majority)
and other gang members again decided to burn down
the same rival gang member’s home. Concerned that
the fire department could thwart their plans, this time
they decided to first start diversionary fires to lower the
risk that the blaze at the targeted home would be prem-
aturely contained.” Briones drove other gang members
to two abandoned buildings, where they started the di-
versionary fires. With the first step of their scheme
completed, Briones then drove his co-conspirators to
their rival’s home, which had survived the first fire-
bombing. Briones personally constructed the five Mol-
otov cocktails that were used to start one of the diver-
sionary fires and to firebomb the home, and he also pro-
vided the gasoline used to start the second diversionary

3 There is no evidence in the record that Briones or his co-
conspirators were targeting the many families in nearby houses—
their actual target lived in the firebombed home. Neighbors were
merely potential collateral damage.
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fire. Many people, of course, could have been killed, in-
cluding two children inside the firebombed home.
Again, thankfully, no one was killed.

Attempt two having failed, Briones moved on to at-
tempt three about a month later. Briones helped plan
a drive-by shooting of the same home. Though Briones
was neither the driver nor the shooter, he and another
gang member went to Briones’s home to pick up the as-
sault rifle used in the shooting. Afterward, Briones
wiped the fingerprints off the assault rifle and directed
other gang members to discard the shell casings and
drop off the stolen car used in the shooting in an isolated
place. Again, those inside the home during the shoot-
ing were unharmed, though not due to any lack of trying
by Briones.

In 1995, Briones violently assaulted a member of his
gang in order to stop him from speaking to law enforce-
ment about the Subway murder. Briones broke a beer
bottle on the victim’s face and pistol-whipped his head.
The victim testified at trial that Briones knocked him un-
conscious, and when he regained consciousness, he over-
heard Briones and others discussing “how they [were]
going to dispose of [him].” That victim escaped and
eventually cooperated.

At trial, the government presented evidence that the
gang planned to blow up the Salt River Police Depart-
ment and kill a tribal judge, federal prosecutors, and
Salt River Police investigators. Briones and two oth-
ers followed one investigator to lunch but did not shoot
him because there were too many witnesses. The gov-
ernment also received information that at Briones’s di-
rection gang members practiced shooting at objects
from a hilltop to simulate shooting from the roofs of
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buildings near the federal building. The government
received information that while in jail, Briones carved
gang graffiti into the door of a jail cell and discussed
plans to escape.

Briones was convicted of all charged offenses, includ-
ing felony murder, arson, assault, and witness tamper-
ing. At his original sentencing in July 1997, almost
three years after the Subway murder, Briones contin-
ued to deny responsibility for his crimes. The district
court sentenced Briones to the then-mandatory guide-
lines sentence of life imprisonment without parole on the
felony murder count.*

Briones’s original sentence was vacated in light of
Miller v. Alabama, 567 U.S. 460 (2012). During resen-
tencing, Briones argued that the sentencing guidelines,
which recommend a life sentence in his case, should be
set aside under Miller. He also argued that an appro-
priate sentence would be 360 months “based on the evi-
dence in mitigation” he would present, including relat-
ing to the “hallmarks of youth” identified by Miller.’

The resentencing record before the district court
was comprehensive. It included the transeript of Brio-
nes’s original sentencing, resentencing memoranda sub-
mitted by the parties, testimony from Briones and his
wife at the resentencing hearing, arguments from coun-

4 As noted by the majority, the only issue before us is Briones’s
sentence for his felony murder conviction. Maj. at 7 n.1.

5 T question whether Briones appropriately raised the specific ar-
gument below that he now raises on appeal—that it would be consti-
tutional error for the court to impose a life without parole sentence
because his crimes do not reflect “permanent incorrigibility.” I
would affirm regardless.
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sel during the resentencing hearing, the presentence re-
port (PSR)—which had been revised to include new in-
formation since Briones’s incarceration—and letters on
behalf of Briones and the victim questionnaires that
were attached to the PSR. The district court adopted
the findings in the PSR, and Briones made no objections
to the PSR.

After considering all of the information in the record,
the district court determined that a life without parole
sentence was appropriate.

[I]n mitigation I do consider the history of the
abusive father, the defendant’s youth, immaturity,
his adolescent brain at the time, and the fact that it
was impacted by regular and constant abuse of alco-
hol and other drugs, and he’s been a model inmate up
to now.

However, some decisions have lifelong conse-
quences. This robbery was planned, maybe not by
the defendant but he took over and was all in once the
plan was developed. He drove everybody there.
He appeared to be the pillar of strength for the peo-
ple involved to make sure they executed the plan.
The murder of the clerk was planned. It wasn’t an
accident, it wasn’t unexpected. Although the de-
fendant did not pull the trigger, he was in the middle
of the whole thing. He stayed in the car, appar-
ently, to avoid responsibility.

And circumstantially, at least, it appears that de-
fendant was involved in the final decision to kill the
young clerk. KEschief came out to the car and spoke
to him and walked right back in and shot him in the
head. He spoke to the defendant right before he
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pulled the trigger. I don’t know what other conclu-
sion can be drawn than that the defendant was in-
volved in the final decision and encouraged the
shooter to pull the trigger.

All indications are that defendant was bright and
articulate, he has improved himself while he’s been in
prison, but he was the leader of a gang that terrorized
the Salt River Reservation community and surround-
ing area for several years. The gang was violent
and cold-blooded.

Having considered those things and all the evi-
dence I've heard today and everything I've read,
it’s the judgment of the Court that [Briones] is
hereby committed to the Bureau of Prisons for a sen-
tence of life.

II.
A.

Briones argues that, under Miller, the district court
committed constitutional error by imposing a life with-
out parole sentence. We normally review “de novo
the constitutionality of a sentence.” United States v.
Estrada-Plata, 57 F.3d 757, 762 (9th Cir. 1995).° As-
suming de novo review applies, I conclude that the dis-
trict court did not commit any constitutional error and

6 If Briones failed to properly raise the specific constitutional ar-
gument that he asserts on appeal, we would apply plain error review.
See United States v. Ameline, 409 F.3d 1073, 1078 (9th Cir. 2005) (en
banc) (plain error review applies where an individual fails to raise
the constitutional error in the district court). “Plain error is ‘(1) er-
ror, (2) that is plain, and (3) that affects substantial rights.”” Id.
(quoting United States v. Cotton, 535 U.S. 625, 631 (2002)). Because
the district court did not err at all, it obviously did not plainly err.
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imposed a permissible sentence supported by the rec-
ord.

B.

The district court fully complied with the require-
ments in Miller. The Court in Miller held that “the
Eighth Amendment forbids a sentencing scheme that
mandates life in prison without possibility of parole for
juvenile offenders.” 567 U.S. at 479. After analyzing
its precedent, the Court determined that a sentencer
“must have the opportunity to consider mitigating cir-
cumstances before imposing the harshest possible pen-
alty for juveniles.” Id. at 489 (emphasis added). The
Court then concluded that “[b]y requiring that all chil-
dren convicted of homicide receive lifetime incarceration
without possibility of parole, regardless of their age and
age-related characteristics and the nature of their crimes,
the mandatory-sentencing schemes ... violate this
principle of proportionality, and so the EKighth Amend-
ment’s ban on cruel and unusual punishment.” Id.

The Court noted, however, that a life sentence with-
out the possibility of parole for juveniles in homicide
cases 1s a permissible sentence. Id. at 480. And the
Court offered explicit guidance on what is required to
properly impose life sentences for juveniles: The
Court’s decision “mandates only that a sentencer follow
a certain process—considering an offender’s youth and
attendant characteristics—before imposing a particular
penalty.” Id. at 483 (emphases added).

Consequently, Miller does not require a sentencer to
make any explicit findings before imposing a life sen-
tence on a defendant who was a juvenile at the time of
the offense. M:ller requires a sentencer to “consider,”



24a

“examine,” or “take into account how children are dif-
ferent.” Id. at 480, 483, 489. The Court makes clear
throughout its opinion that nothing more is required.
See, e.g., 1d. at 478-80 (explaining that “a sentencer
should look at such facts,” “a sentencer needed to exam-
ime all these circumstances,” and “we require [a sen-
tencer] to take 1nto account how children are different”
(emphases added)).

In Montgomery v. Louisiana, 136 S. Ct. 718 (2016),
the Court clarified the requirements under M:iller.
There, the Court determined that “Mziller did bar life
without parole . . . for all but the rarest of juvenile
offenders, those whose crimes reflect permanent incor-
rigibility.” Id. at 734. The Court ultimately held that
“Miller announced a substantive rule that is retroactive
in cases on collateral review.” Id. at 732. But Mont-
gomery did not bar life without parole sentences in mur-
der cases and did not change what a sentencer must do
before imposing such a sentence on a defendant who
committed the murder as a juvenile. Indeed, Mont-
gomery confirmed that there is no factfinding require-
ment before imposing such a sentence. Id. at 734-35.

In sum, Miller, as clarified by Montgomery, requires
a sentencer “to consider a juvenile offender’s youth and
attendant characteristics before determining that life
without parole is a proportionate sentence,” 136 S. Ct.
at 734, and, if life without parole is imposed, it must be
proportionate. That is, the circumstances must sup-
port that the juvenile offender’s “crimes reflect perma-
nent incorrigibility,” id., not “transient immaturity,” id.
at 735. Importantly, Miller does not require a sen-
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tencer to make findings that a juvenile offender is per-
manently incorrigible before imposing a life sentence
without parole.

The district court here complied with Miller. First,
there is no doubt that the district court was fully aware
of Miller’s requirements. Indeed, Miller was the sole
reason Briones was resentenced. The parties’ memo-
randa cited Miller throughout. Briones’s memoran-
dum explicitly set forth the “hallmarks of youth” that
the court must consider before imposing a life without
parole sentence, and the government’s memorandum,
quoting Miller, highlighted that the court’s task was to
consider whether Briones’s crimes reflect “unfortunate
yet transient immaturity” or “irreparable corruption.”
And during the resentencing hearing, counsel for both
parties focused their arguments on Miller’s require-
ments.

With the correct standards in mind, the district court
did exactly what Miller requires—it considered Brio-
nes’s “youth and attendant characteristics.” 567 U.S.
at 483. We know this because the district court explic-
itly stated that it considered Briones’s “youth, immatu-
rity, [and] adolescent brain at the time,” and other evi-
dence attendant to his youth, including “the history of
[his] abusive father” and Briones’s “constant abuse of
alcohol and other drugs.” We also know that the dis-
trict court considered Briones’s post-incarceration ef-
forts at rehabilitation because the court expressly
stated that Briones has “been a model inmate up to now”
and “[Briones] has improved himself while he’s been in
prison.”  The district court further stated that it
adopted the findings in the PSR, which contained infor-
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mation about Briones’s youth and post-incarceration re-
habilitation efforts. Thus, contrary to the majority’s
opinion, the district court very clearly considered Brio-
nes’s youth, youth-related characteristics, and post-
incarceration rehabilitation efforts.”

The district court therefore was aware of and applied
the appropriate standards announced in Miller. The
record also supports that the district court imposed a
permissible sentence. The district court found that

" The majority criticizes the sentencing judge’s remarks about Bri-
ones’s crime and history of gang-related violence and his statement
that “some decisions have lifelong consequences.” Maj. at 16-17.
The majority claims that these remarks demonstrate that the dis-
trict court “focused on the punishment warranted by the terrible
crime ... rather than whether Briones was irredeemable.”
Maj. at 17. But the majority’s conclusion completely ignores the
sentencing judge’s express statements that demonstrate he did in
fact consider Briones’s post-incarceration efforts at rehabilitation.
The majority also criticizes the sentencing judge’s remarks about
factors he considered in mitigation. Maj. at 17. But the remarks
made by the district court that the majority criticizes actually
demonstrate that the district court considered proper information.
See Miller, 567 U.S. at 489 (“[A] judge or jury must have the oppor-
tunity to consider mitigating circumstances before imposing the
harshest possible penalty for juveniles.”) (emphasis added);
18 U.S.C. § 3553(a) (“The court, in determining the particular sen-
tence to be imposed, shall consider . .. the nature and circum-
stances of the offense and the history and characteristics of the de-
fendant[.]”). Further, the district court’s statement that “some de-
cisions have lifelong consequences” is entirely consistent with and
necessarily follows from Miller, as Miller recognized that life with-
out parole remains a permissible sentence for some juvenile offend-
ers. 567 U.S.at480. Thus, some crimes committed by some juve-
niles will have lifelong consequences.
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Briones was a founding member and leader of an ex-
traordinarily violent gang.®* The robbery and murder
of the Subway employee was planned and brutal. Alt-
hough Briones did not pull the trigger, as the district
court found, he “was involved in the final decision [to kill
the employee] and encouraged the shooter to pull the
trigger.” Moreover, he was only twenty-three days
shy of his eighteenth birthday when he participated in
the murder and instructed his subordinates to murder a
witness. And the day before his eighteenth birthday
he firebombed a home without any regard for the death
and damage it might cause. Even after he reached the
age of majority, he risked wide-scale death and destruc-
tion through another firebombing, a drive-by shooting,
and gang leadership. Many could have died from his
actions—only one was proven to have.

Though Briones had the opportunity to express re-
morse at his original sentencing three years after the
murder, he continued to deny responsibility for his
crimes. During the resentencing hearing, government
counsel stated that he had met with Briones the day be-
fore the hearing—almost twenty-two years after the
murder—and even then Briones failed to accept respon-
sibility and minimized his role in the murder and within

8 The district court described the gang as “violent and cold-
blooded.” Several of Briones’s co-defendants were convicted of con-
spiracy to participate in a racketeering enterprise, i.e., the Eastside
Crips Rolling 30’s gang. The indictment described the gang as a
“criminal organization” that “engaged in acts of violence, including
murder, attempted murder, assault, arson, robbery, and intimida-
tion of witnesses.” Prospective gang members had to “carry out a
violent act to prove [their] worth,” and there was a group within the
gang known as the “Skins Killing Slobs” or “Dark Army,” whose job
was to “assassinate anyone who posed a risk” to the gang.
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the gang. When Briones testified at his resentencing
hearing, he still maintained that he was “surprised”
when he heard the gunshots that killed the Subway em-
ployee, and still denied that he was a leader in the gang.
The district court’s factual findings to the contrary were
not clearly erroneous. When deciding to impose a sen-
tence of life without parole, the district court expressly
stated that it considered this information: “Having
considered ... all the evidence I've heard today
[during the resentencing hearing] and everything I've
read ... [Briones]is hereby committed to the Bu-
reau of Prisons for a sentence of life.” As there is no
requirement under Miller that the district court make
any specific findings before imposing a life without pa-
role sentence, there is no error here—constitutional,
plain, or otherwise.

Thus, despite evidence of Briones’s rehabilitation,
youth when the heinous crimes were committed, and
youth-related characteristics, the record supports that
Briones’s crimes reflect permanent incorrigibility, as op-
posed to transient immaturity. The district court there-
fore imposed a permissible sentence. Notably, the ma-
jority does not conclude that a life without parole sen-
tence is impermissible in this case. Instead, although
the majority claims otherwise, the majority’s opinion va-
cates the district court’s sentence because the district
court failed to find that Briones was permanently incor-
rigible. But as discussed above, there is no require-
ment for the district court to make any specific findings
before imposing a life without parole sentence. In
short, the majority, citing Montgomery, states that it
“do[es] not suggest the district court erred simply by
failing to use any specific words,” Maj. at 19. But in
clear contravention of Montgomery, that is precisely
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why it has reversed. We remand for the district court
to do again what it has already done.

Because the district court complied with Mailler’s re-
quirements and imposed a permissible sentence sup-
ported by the record, I would affirm.
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RAWLINSON, Circuit Judge:

We must decide whether the district court appropri-
ately rejected a juvenile offender’s argument that he
should not receive a sentence of life without parole.

I
A

Riley Briones, Jr. was a founder and leader of a gang
styled the “Eastside Crips Rolling 30’s.” Briones was
involved in and helped to plan a series of violent crimes
committed by the gang on the Salt River Indian Reser-
vation. As a result of these crimes, on October 23,
1996, Briones and four other members of the gang were
indicted on federal charges including felony murder, ar-
son, assault, and witness tampering.

The most serious of the crimes was a murder com-
mitted on May 15, 1994, when Briones was seventeen.
According to evidence presented at trial, Briones and
fellow gang members planned to rob a Subway restau-
rant knowing that there would be only one employee
present. Briones drove four other gang members to
the restaurant, including one armed with a gun, and
parked his car outside while the other four went in to
rob the store. They ordered food from the lone em-
ployee, and while it was being prepared, the gunman re-
turned to the car to speak with Briones, then went back
into the restaurant, shot the clerk in the face, and then
shot him several more times on the floor. With the
cash register locked, the gang members were able to
steal only a bag with $100 and the food they had ordered.
One of the gang members, who eventually cooperated
with the government, testified that after they got back
in the car, Briones looked for a maintenance man whom
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he thought had seen them. According to the cooperat-
ing witness, Briones instructed the other gang members
to shoot the maintenance man.

Three weeks later, Briones helped plan to firebomb
a rival gang member’s home and prepared the Molotov
cocktails to be used. Although Briones was not the one
to throw them, a fellow gang member did, setting fire to
a house with a family inside, including an eleven-year-
old girl. Fortunately, the child was not harmed. Sev-
eral months later, the gang decided to try firebombing
the same home again. Briones once more provided
Molotov cocktails and drove other gang members to a
kindergarten and an abandoned trailer house to set di-
versionary fires. Briones then drove them to the rival
gang member’s home, which they firebombed. Again,
fortunately, the family was unharmed. Another month
later, Briones helped plan a drive-by shooting of the
same home, although he was neither the driver nor the
shooter.

Over the next year, Briones continued to participate
in gang-related crimes. He pistol whipped a member
of his gang who revealed he knew about the Subway
murder. That gang member managed to escape and
eventually cooperated with authorities. When other
gang members committed another drive-by shooting of
a home with a mother and child inside, Briones made
sure the culprits disposed of their clothes and accounted
for the shell casings. At trial, the government also pre-
sented evidence that Briones discussed escaping from
custody, that he carved gang graffiti into the door of a
jail cell, and that he discussed plans to blow up the Salt
River Police Department and to kill a tribal judge, fed-
eral prosecutors, and Salt River Police investigators.
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Briones was arrested on December 21, 1995. He
was one of five co-defendants, each of whom was made a
plea offer of twenty years in prison. Briones declined
the offer, in part because his father (one of the co-
defendants) would not take the deal. Ultimately, Brio-
nes was convicted of all charged offenses. At the orig-
inal sentencing in July, 1997, Briones continued to deny
responsibility for the crimes. As part of its sentencing
determination, the district court found that Briones was
the leader of the gang, and imposed the then-mandatory
guidelines sentence of life imprisonment without parole
on the felony murder count. Briones was also sen-
tenced to ten and twenty years, respectively, to run con-
currently on the non-homicide counts, which he has
since served.

B

Fifteen years after Briones’s original sentencing, the
Supreme Court held in Miller v. Alabama that “the
Eighth Amendment forbids a sentencing scheme that
mandates life in prison without possibility of parole for
juvenile offenders.” 567 U.S. 460, 479 (2012) (citation
omitted). Inlight of that holding, a sentencing judge is
required “to take into account how children are differ-
ent, and how those differences counsel against irrevoca-
bly sentencing them to a lifetime in prison.” Id. at 480
(footnote reference omitted). On the basis of M:iller,
Briones filed a motion under 28 U.S.C. § 2255 to vacate
his original mandatory life sentence, which the district
court granted in July, 2014.

At his resentencing, Briones requested a sentence of
360 months’ imprisonment rather than a life sentence.
He argued that the sentencing guidelines, which recom-
mend a life sentence in his case, should be set aside in
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light of Miller. Invoking the “hallmarks of youth”
identified by Miller, Briones argued that a life sentence
was inappropriate in his case. He argued that his gang
participation was a product of youthful immaturity and
a desire to have a “feeling of banding together.” He
pointed to a dysfunctional childhood environment, in-
cluding parental drug and alcohol abuse, a history of
family criminality (both his father and brother were also
in the gang and were co-defendants), dropping out of
school in the tenth grade, and difficulties as a Native
American attending school off the reservation. He said
that he was poorly situated to aid in his own defense or
to contradict his father when he refused to take a plea
deal that would have resulted in a much lower sentence.
To mitigate his culpability in the erime, he observed that
the robbery scheme was not his idea and that he was not
the shooter. Finally, he pointed to evidence of rehabil-
itation, including that in all his time in prison he had not
been written up once for a disciplinary infraction, that
he had no gang involvement, that he had been working
continuously, and that he married his girlfriend with
whom he has a now-adult child, and that he sees his wife
regularly.

Both Briones and his wife testified at the resentenc-
ing hearing and discussed the difficulties of his child-
hood. Briones testified that he started drinking around
age 12 and as a teenager was regularly drunk in addition
to using cocaine and LSD. He wrote a letter to express
“[g]rief, regret, sorrow, pain.” He stated:

I don’t know how but I know I have to apologize for
everything and I apologize all the time to my family
because they’re there, and my apology goes out to
also to the [victim’s] family and to all the families, not
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just for what happened but for the other changes that
occurred in my life.

Although Briones told the court that he “want[ed] to
express remorse” and “want[ed] to express grief,” he
never actually took responsibility for any of the crimes
of which he was convicted.'

The government countered that Briones deserved a
life sentence. The government acknowledged that un-
der Miller, “a life sentence for a juvenile is inappropri-
ate in all but the most egregious cases,” but argued that
“this is the most egregious case.” Despite recognizing
that Briones was “really doing well in prison,” the gov-
ernment noted that Briones expressed remorse, but
failed to accept responsibility, and continued to mini-
mize his role in the murder and in the gang. Specifi-
cally, the government contended that it was not credible
that Briones was unaware of the gang members’ inten-
tion to murder the Subway clerk, and circumstantial ev-
idence suggested Briones himself may have ordered the
murder, because the gunman shot the clerk immediately
upon reentering the restaurant after speaking with Bri-
ones outside. The prosecutor described Briones’s
gang as “the most violent gang that I have ever been in-
volved in prosecuting,” including the Hells Angels. Fi-
nally, the government pointed out that although Briones
was a juvenile, he was only barely—he was over seven-
teen years and eleven months old when the murder
occurred—and he continued to commit violent crimes

I The dissent’s statement that Briones “expressed remorse repeat-
edly and at length,” Dissenting Opinion, p. 30, is simply not sup-
ported by the record.
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for another year and a half, stopping only when he was
arrested.

After hearing from the parties, and “[u]sing the
guidelines as a starting point,” the district court calcu-
lated a sentencing range of life imprisonment for Brio-
nes’s felony murder conviction, without objection from
counsel. The court noted that, “in addition to the
presentence report, I've considered the Government’s
sentencing memorandum, the defendant’s sentencing
memorandum[,] . .. the transcript of the [original]
sentencing[,] . .. the victim questionnaire and the
letters on behalf of the defendant.” The court found
that “[a]ll indications are that defendant was bright and
articulate, he has improved himself while he’s been in
prison, but he was the leader of a gang that terrorized
the Salt River Reservation community and surrounding
area for several years. The gang was violent and cold-
blooded.” Briones “appeared to be the pillar of strength
for the people involved to make sure they executed the
plan [to murder the victim],” and he “was involved in the
final decision to kill the young clerk.” The court ex-
pressed that “in mitigation I do consider the history of
the abusive father, the defendant’s youth, immaturity,
his adolescent brain at the time, and the fact that it was
impacted by regular and constant abuse of alcohol and
other drugs, and he’s been a model inmate up to now.
However, some decisions have lifelong consequences.”

Ultimately, the district court announced that, “[h]av-
ing considered those things and all the evidence I've
heard today and everything I've read . .. it’s the
judgment of the Court that Riley Briones, Jr. is hereby
committed to the Bureau of Prisons for a sentence of
life.”
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Because the federal system does not permit parole
or early release from life sentences, see 18 U.S.C. § 3624,
Briones’s sentence is effectively for life without the pos-
sibility of parole. See United States v. Pete, 819 F.3d
1121, 1126, 1132 (9th Cir. 2016).

Briones timely appealed.
II

The distriet court’s sentencing decision is reviewed
for abuse of discretion, and “only a procedurally errone-
ous or substantively unreasonable sentence will be set
aside.” United States v. Carty, 520 F.3d 984, 993 (9th
Cir. 2008) (en banc) (citing Rita v. United States, 551
U.S. 338, 341 (2007)). The factual findings underlying
the sentence are reviewed for clear error. United
States v. Stoterau, 524 F.3d 988, 997 (9th Cir. 2008).
“When a defendant does not raise an objection to his
sentence before the district court, we apply plain error

review. ... 7 United States v. Hammons,
558 F.3d 1100, 1103 (9th Cir. 2009) (citation omitted).
A

Briones first contends that the district court erred
by calculating and using the sentencing guideline range.
He argues that, in light of Muiller, “a court should no
longer start with a life sentence and work down, which
is precisely what the district court did here.” Instead,
says Briones, “a court must start from the presumption
that a life sentence should be uncommon” so that using
the guidelines as “the starting point was error that enti-
tled Mr. Briones to a new sentencing.”

As the Supreme Court has repeatedly held, however,
“a district court should begin all sentencing proceedings
by correctly calculating the applicable Guidelines range,”
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and “[a]s a matter of administration and to secure na-
tionwide consistency, the Guidelines should be the start-
ing point and the initial benchmark.” Gall v. United
States, 552 U.S. 38, 49 (2007) (emphasis added) (citing
Rita at 347-48).  Although “[t]he Guidelines are not the
only consideration,” and a sentencing court “may not
presume that the Guidelines range is reasonable,” the
district court’s “individualized assessment based on the
facts presented” must follow a correct guidelines calcu-
lation. Id. at 49-50.

Briones can point to no language in Miller or subse-
quent case law that overrules those clear instructions.
We therefore see no error in the district court following
the sentencing process prescribed by the Supreme
Court. See Miller v. Gammie, 335 F.3d 889, 900 (9th
Cir. 2003) (en banc) (holding that precedent is control-
ling unless subsequent authority has “undercut the the-
ory or reasoning underlying the prior ... prece-
dent in such a way that the cases are clearly irreconcil-
able.”).

B

Briones next argues that the district court erred by
failing to “appropriately consider the[] factors” identi-
fied in M1ller for sentencing juvenile offenders. He as-
serts that the district court “merely recite[d] ‘youth’ as
a mitigating circumstance” when it was in fact required
substantively to “consider the mitigating quality of
youth.” He argues that the court failed to give the ev-
idence of his rehabilitation “the weight Miller requires”
and instead “focused on the facts of the case.” Briones
contends that “[t]he critical question should have been
whether Mr. Briones had the capacity to change” and
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that the district court gave “short shrift” to “the evi-
dence of [his] maturation and change in demeanor.”
He also points to evidence he presented of his immatu-
rity, dysfunctional family environment, and inability to
aid in his own defense, which he says the district court
“failed to properly assess” in evaluating “the hallmarks
of youth that must be considered before sentencing a ju-
venile to spend the rest of his life in prison.”

In Miller, the Supreme Court held unconstitutional
mandatory life-without-parole sentences for juvenile of-
fenders and, in so doing, enumerated a series of factors
sentencing courts should consider:

Mandatory life without parole for a juvenile pre-
cludes consideration of his chronological age and its
hallmark features—among them, immaturity, impet-
uosity, and failure to appreciate risks and conse-
quences. It prevents taking into account the family
and home environment that surrounds him—and
from which he cannot usually extricate himself—no
matter how brutal or dysfunctional. It neglects the
circumstances of the homicide offense, including the
extent of his participation in the conduct and the way
familial and peer pressures may have affected him.
Indeed, it ignores that he might have been charged
and convicted of a lesser offense if not for incompe-
tencies associated with youth—for example, his ina-
bility to deal with police officers or prosecutors (in-
cluding on a plea agreement) or his incapacity to as-
sist his own attorneys.

567 U.S. at 477-78.

In Montgomery v. Louisiana, the Supreme Court
elaborated upon the Miller holding to clarify that it “did
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more than require a sentencer to consider a juvenile of-
fender’s youth before imposing life without parole; it es-
tablished that the penological justifications for life with-
out parole collapse in light of ‘the distinctive attributes
of youth.”” 136 S. Ct. 718, 734 (2016) (quoting Miller,
567 U.S. at 472). Therefore, “[e]ven if a court consid-
ers a child’s age before sentencing him or her to a life-
time in prison, that sentence still violates the Eighth
Amendment for a child whose crime reflects unfortunate
yet transient immaturity.” Id. (citation and internal
quotation marks omitted). The Court concluded that
“sentencing a child to life without parole is excessive for
all but the rare juvenile offender whose crime reflects
rreparable corruption” and that Miller “bar[s] life
without parole . . . for all but the rarest of juvenile
offenders, those whose crimes reflect permanent incor-
rigibility.” Id. (citation and internal quotation marks
omitted). “Mziller made clear that ‘appropriate occa-
sions for sentencing juveniles to this harshest possible
penalty will be uncommon.”” Id. at 733-34 (quoting
Miller, 567 U.S. at 479).

In light of Miller and Montgomery, we agree with
Briones that the district court had to consider the “hall-
mark features” of youth before imposing a sentence of
life without parole on a juvenile offender. We also
agree that, as part of its inquiry into whether Briones
was a member of the class of permanently incorrigible
juvenile offenders, it had to take into account evidence
of his rehabilitation. However, we disagree that the
district court failed to do so.

We resolve these issues through the lenses of plain
error and abuse of discretion review—plain error review



41a

because Briones failed to object at sentencing, and re-
view for abuse of discretion because of the “significant
deference” we afford district courts’ sentencing deter-
minations. Unated States v. Martinez-Lopez, 864 F.3d
1034, 1043 (9th Cir. 2017) (citation omitted). Nothing
in Miller or Montgomery altered these longstanding
principles.

In order for a decision to constitute plain error, the
error must be so obvious that a district court judge
should be able to avoid the error without the benefit of
an objection. See United States v. Klinger, 128 F.3d
705, 712 (9th Cir. 1997).

In the sentencing context, a district court judge
abuses his discretion “only if the court applied an incor-
rect legal rule or if the sentence was illogical, implausi-
ble, or without support in inferences that may be drawn
from facts in the record.” Martinez-Lopez, 864 F.3d at
1043 (citation omitted). Briones’ claim cannot survive
this double layer of deferential review.*

The gist of Briones’s appeal is that the district court
failed to make an explicit finding that Briones was “in-
corrigible,” that the district court failed to adequately
consider the “hallmarks of youth” discussed in Miller,
and that the district court did not adequately consider
Briones’s rehabilitation. We are not persuaded.

There is no doubt that the “hallmarks of youth,” as
they related to Briones, were considered by the court
because the record is replete with references to those

Z Qur colleague in dissent criticizes the majority for following this
rule. See Dissenting Opinion, p. 30 (objecting to the reference to
reasonable inferences from the record).
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hallmarks, reflected in the following statements from
Briones’s counsel, and encompassing rehabilitation:

[If] we look at the M:iller hallmarks of youth,
Briones ... showed immaturity

So what we have here is classic immaturity, the
feeling of banding together to—with his friends
to form a gang is— . .. something that hap-
pens to especially young guys when they are 15,
16, 17 years old, and that is a toxic thing when you
deal with impetuosity and the failure to appreci-
ate risk and consequences.

This is a hallmark of youth, the decision to join a
gang, to go along with your buddies

And what is one of the hallmarks of

young guys as they start to mature ... isthe
finding of your place in the world, and not only
that finding, your identity ... [Hl]e was al-
ready struggling with his identity as a Native
American and how that fit beautifully on to the
reservation and not so well on to the Mesa school
system.

And so part of this hallmark of youth . . . is
something that either he—was not explained pro-
perly or he didn’t understand it, which indicates
that—an inability to deal with the case.

So he was making bad choices because he was a
teenager who didn’t understand the risks and con-
sequences of his behavior.
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[Flinally the Miller hallmark of youth is that a
mandatory life sentence disregards the potential
for rehabilitation.

So in a sense prison has been good to Riley Brio-
nes because it has changed him, allowed him to
change himself, but he does not need to die in
prison, Judge. He has rehabilitated himself.

(Emphases added).

Defense counsel also emphasized to the court that
Briones had no write-ups in prison, and had become a
family man.

The government acknowledged that Briones was
“doing well in prison,” but expressed disappointment
that Briones had never accepted responsibility. From
the government’s perspective, Briones minimized both
his role in the Subway murder and his role in the gang.
The government recounted in detail testimony from co-
defendants explaining that Briones was a leader of the
gang, and instructed them to find and kill a potential
witness to the Subway murder.

The government also pointed out that Briones was
only twenty-two days shy of his eighteenth birthday
when the Subway murder was committed, that Briones
continued his crime spree for another eighteen months,
and that Briones scratched gang graffiti into his cell
door three years after the Subway murder. According
to the government, Briones’s actions were “not indica-
tive of an individual who is so immature that he didn’t
know what he was doing.” The government argued
that Briones’s conduct was not sufficiently mitigating to
warrant a change in Briones’s sentence.



4434

After hearing from defense counsel and the govern-
ment, the court demonstrated that it had heard and con-
sidered all the information presented and remarks made
during the sentencing hearing, stating:

Well, in mitigation I do consider the history of the
abusive father, the defendant’s youth, immaturity,
his adolescent brain at the time, and the fact that it
was impacted by regular and constant abuse of alco-
hol and other drugs, and he’s been a model inmate up
to now.?

Nevertheless, the judge determined that after con-
sidering “all the evidence ... and everything the
judge had read,” a life sentence for Briones was war-
ranted.

Admittedly, the district court did not explain at
length why consideration of Briones’s youth failed to
persuade the court to impose a sentence of less than life
imprisonment. But he was not required to do so.
Nothing in the Muller case suggests that the sentencing
judge use any particular verbiage or recite any magic
phrase. See Montgomery, 136 S. Ct. at 735 (noting that
Miller did not require trial courts to make a finding of
fact regarding a child’s incorrigibility). Rather, in the
Supreme Court’s own words, the sentencing judge is
“require[d] to take into account how children are differ-
ent, and how those differences counsel against irrevoca-
bly sentencing them to a lifetime in prison.” M:ller,

3 These detailed arguments definitely rebut the dissent’s “sugges-
tion” that the “district court may have misunderstood the nature of
the inquiry Briones was asking it to make.” Dissenting Opinion, p.
29. Our colleague would have preferred different phrasing from the
district court, see id., pp. 29-30, but no such requirement can be
gleaned from Miller or Montgomery.
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567 U.S. at 480. We can rest assured that the district
court judge followed this mandate because he said so on
the record—that he had considered everything he heard
and read in conjunction with the sentencing hearing, in-
cluding counsel’s impassioned arguments regarding
how the “hallmarks of youth” particular to Briones
counseled against imposition of a life sentence.*

Fairly read, Briones’s statements could reasonably
be interpreted as not taking responsibility for his prior
criminal activity, in contravention of one of the basic ten-
ets of rehabilitation. See, e.g., In re Arrotta, 208 Ariz.
509, 515 (2004) (en banc) (“Accepting responsibility for
past misdeeds constitutes an important element of reha-
bilitation. . .. 7). Asweexplainedin United States
v. Carty, 520 F.3d 984, 995 (9th Cir. 2008) (en banc),
when the district court has listened to and considered all
the evidence presented, the district court is not required
to engage in a soliloquy explaining the sentence im-
posed.

In Rita, 551 U.S. at 358, the Supreme Court, also rec-
ognized that brevity does not equal error in the sentenc-
ing context. Upholding a sentence against a challenge
that the judge’s statement of reasons was too brief, the
Supreme Court observed:

In the present case the sentencing judge’s statement
of reasons was brief but legally sufficient.

4 Our colleague in dissent would have the district court expound
more on its reasoning, to the extent of remanding for the district court
to do so. See Dissenting Opinion, pp. 31-32. Tellingly, no case au-
thority is cited to support this proposition. Indeed, Miller and Mont-
gomery stand for the exact opposite premise. See Montgomery, 136
S. Ct. at 735 (noting that Miller imposed no factfinding require-
ment).
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The record makes clear that the sentencing judge lis-
tened to each argument. The judge considered the
supporting evidence [and] simply found these cir-
cumstances insufficient to warrant a [lower sen-
tence]. ... Hemusthave believed that there was
not much more to say.

Id.

The Supreme Court “acknowledge[d] that the judge
might have said more” but explained that where “the
record makes clear that the sentencing judge consid-
ered the evidence and arguments, we do not believe the
law requires the judge to write more extensively.” Id.
at 359.

Reviewing for plain error, we conclude that the sen-
tencing remarks in this case fell well within the contours
articulated by the Supreme Court in Rita, reflecting the
judge’s consideration of and reliance upon the record.
See id. at 358-59; see also United States v. Kleinman,
880 F'.3d 1020, 1041 (9th Cir. 2018), as amended (“A sen-
tencing judges does not abuse its discretion when it lis-
tens to the defendant’s arguments and then simply finds
the circumstances insufficient to warrant a [lower sen-
tence]. The court listened to [defendant’s] arguments,
stated that it reviewed the statutory sentencing criteria,
and imposed a within-Guidelines sentence; failure to do
more does not constitute plain error.”)’ (citations and
internal quotation marks omitted).

® This authority negates the dissent’s argument that the sentenc-
ing judge “failed to provide an adequate explanation of its sentence
under the same standard that would apply to any sentencing.” Dis-
senting Opinion, p. 35. Under the applicable standard, the sentenc-
ing judge’s remarks were adequate. See Kleinman, 880 F.3d at 1041.
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On this record, we cannot honestly say that the dis-
trict court’s imposition of a sentence of life imprison-
ment was “illogical, implausible, or without support in
inferences that may be drawn from facts in the record.”
Manrtinez-Lopez, 864 F.3d at 1043 (citation omitted).
In other words, no error occurred and without error
there can be no plain error. See Puckett v. United
States, 556 U.S. 129, 135 (2009) (explaining that “there
must be an error” before plain error review is invoked).

Perhaps the outcome of this appeal would be differ-
ent if we were reviewing de novo. But we are not re-
viewing de novo. We are reviewing through the doubly
deferential prisms of abuse of diseretion and plain error
standards of review.® With those standards of review
firmly in mind, we conclude that the district court’s
pronouncement of sentence was adequate.” See Rita,
551 U.S. at 358; see also Carty, 520 F.3d at 995; Klein-
man, 880 F.3d at 1041.

Our colleague in dissent relies upon the unpublished
disposition of United States v. Orsinger, 698 F.App’x

6 Qur colleague in dissent seeks to avoid plain error review despite
a clear record showing a lack of objection from Briones in the district
court to the asserted absence of an adequate statement of incorrigi-
bility from the sentencing judge. See Dissenting Opinion, pp. 33-
34 & n.2. We are not persuaded. See Hammons, 558 F.3d at 1103
(applying plain error review when no objection was raised).

" Our colleague in dissent remarks that “we are ill-suited as an
appellate court to say that a finding of incorrigibility is the only
reasonable one.” Dissenting Opinion, p. 33. However, it is not
our role to say whether the district court’s finding was “the only rea-
sonable one.” Rather, our sole role is to determine whether the dis-
trict court’s finding was a reasonable one. See Martinez-Lopez,
864 F'. 3d at 1043 (noting that a district court abuses its discretion if
it imposes a sentence that is “illogical” or “implausible.”)
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527 (9th Cir. 2017) to support the argument that the dis-
trict court should have said more. Not only is this case
non-precedential and non-binding, it is not even persua-
sive. In Orsinger, we affirmed a sentence for the same
reason we should affirm the sentence in this case—
because of the deference we afford sentencing courts
under the abuse of discretion standard of review. See
1d. at 527 (referencing the judge’s choice between “two
permissible views of the evidence”); see also Gall v.
United States, 522 U.S. 38, 51 (2007) (discussing the def-
erence due to a district court’s sentencing decision).

Ultimately, the majority is of the view that affirming
the sentence imposed by the districet court conforms to
our precedent and that of the United States Supreme
Court. In the cogent words of our esteemed colleague
Judge Farris, “[m]y [colleague] and I differ on what is
the appropriate appellate function. He would retry.
I am content to review.” L1 v. Ashcroft, 378 F.3d 959,
964 n.1 (9th Cir. 2004).

I1I

Briones makes two further arguments that he is cat-
egorically ineligible for a life-without-parole sentence,
implying that we should instruct the district court on re-
mand that he may not receive that sentence under any
review of the record. First, he argues that a life sen-
tence may not be imposed “on a juvenile offender who
did not actually kill,” so he may not receive that sentence
because he was not the gunman. Second, he argues
that the Eighth Amendment prohibits life sentences for
juvenile offenders entirely.
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Both arguments are foreclosed by Mziller and Mont-
gomery. Montgomery specifically observed that “Mil-
ler . .. did not bar a punishment for all juvenile of-
fenders,” and that although life without parole is now
limited to “the rare juvenile offender,” those rare of-
fenders “can receive that ... sentence.” Mont-
gomery, 136 S. Ct. at 734. Miller itself involved a de-
fendant who did not fire the bullet that killed” the vie-
tim. M:uller, 567 U.S. at 478. The Supreme Court did
not say that he could not be sentenced to life without pa-
role, but only that “a sentencer should look at” mitigat-
ing facts of youth “before depriving [the defendant] of
any prospect of release from prison.” Id. Given that
Miller and Montgomery expressly envision that some
juveniles may be sentenced to life without parole, includ-
ing those who did not actually “fire the bullet,” the dis-
trict court could still constitutionally sentence Briones
to life in prison.

AFFIRMED.
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O’SCANNLAIN, Circuit Judge, concurring in part and
dissenting in part:

As the majority opinion’s detailed recitation of the
facts makes clear, Riley Briones, Jr., participated in a
cold-blooded murder and was a leader in a vicious gang,
see Majority Op. Part . A, so it is not difficult to under-
stand why the district court considered a severe sen-
tence appropriate. Notwithstanding the grievous na-
ture of the crimes, however, the court was required to
follow the Supreme Court’s holding that the Eighth
Amendment bars life-without-parole sentences “for all
but the rarest of juvenile offenders, those whose crimes
reflect permanent incorrigibility.”  Montgomery v.
Louisiana, 136 S. Ct. 718, 734 (2016) (citing Miller v.
Alabama, 567 U.S. 460 (2012)).

I agree with the majority that nothing in Montgom-
ery or Miller indicates that Briones is categorically in-
eligible for a life sentence simply because he is a juvenile
who did not pull the trigger, see Majority Op. Part III,
and I agree that the district court was correct to begin
its sentencing process by calculating the Sentencing
Guidelines range, see id. Part II.A. I cannot agree,
however, with the majority’s holding that the district
court sufficiently considered Briones’s claim that he was
not in that class of rare juvenile individuals constitution-
ally eligible for a life-without-parole sentence. See d.
Part I1.B.

The majority reads too much into the district court’s
cursory explanation of its sentence, and it divines that
the district court must have adopted the rationale for its
sentence suggested by the government on appeal.
Although a sentencing court need not pedantically recite
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every fact and legal conclusion supporting its sentence,
it must provide enough explanation for a court of ap-
peals to evaluate whether or not the decision to reject a
defendant’s argument is consistent with law. The
sparse reasoning of the district court in this case gives
me no such assurance.

I respectfully dissent from Part I1.B of the opinion
and would remand for the limited purpose of permitting
the district court properly to perform the analysis re-
quired by Miller and Montgomery.

I

The difficult question raised in this case is whether
Briones is in fact one of those “rarest of juvenile offend-
ers ... whose crimes reflect permanent incorrigi-
bility.” Montgomery, 136 S. Ct. at 734. Without any
evident ruling on that question, the district court im-
posed a life sentence on Briones. As the majority indi-
cates, because there is no parole in the federal system,
that “sentence is effectively for life without the possibil-
ity of parole.” Majority Op. at 10.

A

The majority is comfortable deferring to the district
court’s sentence because the court considered some of
the “hallmark features” of youth identified by the Su-
preme Court in Miller. 567 U.S. at 477; see Majority
Op. at 13-15. 1 agree that the court did so, which we
know because it expressly said it considered “the de-
fendant’s youth, immaturity, [and] his adolescent brain
at the time [of the crime].”

But to leave the analysis at that is to misunderstand
the nature of Briones’s challenge to a life sentence and
the importance of Montgomery’s clarification of Miller.
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In M:ller, the Supreme Court held that “the Eighth
Amendment forbids a sentencing scheme that mandates
life in prison without possibility of parole for juvenile of-
fenders,” explaining that a sentencing court must “take
into account how children are different, and how those
differences counsel against irrevocably sentencing them
to a lifetime in prison.” 567 U.S. at 479-80. Left at
that, Miller could be understood merely as a procedural
requirement, mandating that sentencing courts must
consider certain hallmark characteristics of youth and
that they must be permitted to impose a sentence less
than life. If that were all Miller meant, the district
court likely would have complied with its dictates.

But the Supreme Court made clear in Montgomery
that Muller stood for more. Beyond procedural boxes
to check, Miller recognized a substantive limitation on
who could receive a life sentence:

Miller . . . did more than require a sentencer to
consider a juvenile offender’s youth before imposing
life without parole; it established that the penological
justifications for life without parole collapse in light
of the distinctive attributes of youth. FEven if a
court considers a child’s age before sentencing him or
her to a lifetime in prison, that sentence still violates
the Eighth Amendment for a child whose crime re-
flects unfortunate yet transient immaturity.

Montgomery, 136 S. Ct. at 734 (emphasis added) (inter-
nal quotation marks and citation omitted). In light of
Montgomery, we know that “sentencing a child to life
without parole is excessive for all but the rare juvenile
offender whose crime reflects irreparable corruption”
and that Miller “bar[s] life without parole . . . forall
but the rarest of juvenile offenders, those whose crimes



53a

reflect permanent incorrigibility.” Id. (emphasis added)
(internal quotation marks omitted).!

The heart of Briones’s argument before the district
court was that he could not be sentenced to life because
he is not irreparably corrupt or permanently incorrigi-
ble. The “critical question” before the district court,
then, was whether Briones had the “capacity to change
after he committed the crimes.” United States v. Pete,
819 F.3d 1121, 1133 (9th Cir. 2016).

B

Unfortunately, we cannot know whether the district
court answered that question because there is nothing
in the record that allows us to confirm that the court
even considered it.

A sentencing court must, “at the time of sentencing,
. . . state in open court the reasons for its imposition
of the particular sentence.” 18 U.S.C. § 3553(c). In
elaborating on that statutory command, the Supreme
Court has explained that “[t]he sentencing judge should
set forth enough to satisfy the appellate court that he
has considered the parties’ arguments and has a rea-
soned basis for exercising his own legal decisionmaking
authority.” Rita v. United States, 551 U.S. 338, 356
(2007). “[W]here the defendant or prosecutor presents
nonfrivolous reasons for imposing a [non-Guidelines]

1 Montgomery was decided only two months before the district
court resentenced Briones, and so Briones’s arguments were framed
in terms of Miller. That said, Montgomery was raised indirectly by
Briones’s counsel at sentencing, and Briones’s interpretation of Mil-
ler as a substantive prohibition on life imprisonment for most juve-
nile offenders is the one that Montgomery confirmed to be correct.
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sentence, ... the judge will normally ... ex-
plain why he has rejected those arguments.” Id. at
357; see also United States v. Carty, 520 F.3d 984, 992
(9th Cir. 2008) (en banc) (“A within-Guidelines sentence
ordinarily needs little explanation unless a party has

. argued that a different sentence is otherwise war-
ranted.” (emphasis added)).

1

Unlike the majority, I am not satisfied that the dis-
trict court “set forth enough to satisfy the appellate
court that he has considered the parties’ arguments.”
Rita, 551 U.S. at 356. If anything, the record suggests
that the district court misunderstood the applicable le-
gal rule of Miller.

In explaining its decision to impose a life sentence,
the district court indicated that it had “consider[ed] the
history of [Briones’s] abusive father, [Briones’s] youth,
immaturity, his adolescent brain at the time, and the fact
that it was impacted by regular and constant abuse of
alcohol and other drugs, and that he’s been a model in-
mate up to now.” The court seemingly found those facts
—which it considered to be “mitigation”—outweighed
by the awfulness of the murder, Briones’s role in it, and
his leadership in a “violent and cold-blooded” gang.
“Having considered those things,” the district court im-
posed a “sentence of life.”

All of those considerations are indeed relevant to se-
lecting a proper sentence based on the sentencing fac-
tors of 18 U.S.C. § 35563(a). But they are not directly
responsive to Briones’s argument arising out of Miller
that he is not within the class of the rare juvenile offend-
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ers who are permanently incorrigible and hence consti-
tutionally eligible for a life sentence. The question is
not merely whether Briones’s crime was heinous, nor
whether his difficult upbringing mitigated his culpabil-
ity. Itis whether Briones has demonstrated “irrepara-
ble corruption,” Montgomery, 136 S. Ct. at 734 (quoting
Muller, 567 U.S. at 479-80), which requires a prospective
analysis of whether Briones has the “capacity to change
after he committed the crimes,” Pete, 819 F.3d at 1133.

Nothing in the district court’s explanation of its sen-
tence bears directly on the question of whether Briones
is irreparably corrupt. If anything, the sentencing
transeript reveals factual findings that suggest Briones
has demonstrated a capacity to change. The district
court observed that Briones has “been a model inmate”
and that he “has improved himself while he’s been in
prison.” Perhaps, despite that promising behavior, the
district court could have determined that countervailing
evidence indicated that Briones is permanently incorri-
gible. But the transcript does not indicate that the dis-
trict court made such determination.

More troubling, the transcript suggests that the dis-
trict court may have misunderstood the nature of the in-
quiry Briones was asking it to make. Mauller “rendered
life without parole an unconstitutional penalty for
juvenile offenders whose crimes reflect the transient im-
maturity of youth,” which the Supreme Court has in-
structed includes “the vast majority of juvenile offend-
ers.” Montgomery, 136 S. Ct. at 734. Yet the district
court only considered the Mziller hallmarks of youth as
“mitigation,” suggesting that it started from the in-
verted assumption that most juvenile offenders are eli-
gible for life sentences and that Briones’s evidence could



56a

only mitigate from that. If the district court fully grap-
pled with Mzller’s rule, one would think it would have
spoken of “aggravating” evidence rather than “mitiga-
tion.” Moreover, in explaining that Briones’s crime
justified a life sentence because “some decisions have
lifelong consequences,” the district court suggested it
misunderstood Miller entirely. The point of Miller is
that “juveniles have diminished culpability and greater
prospects for reform.” 567 U.S. at 471. That is why
the sentencing analysis must be forward-looking and ad-
dress the “capacity to change,” Pete, 819 F.3d at 1133,
not the static characteristics of the juvenile defendant at
the moment of his criminal decisions. In fact, there are
no forward-looking statements at all from the district
court in its sentencing colloquy; the stated basis for the
sentence was entirely retrospective.

2

To cure the deficiencies in the district court’s expla-
nation of the sentence imposed, the government asks us
to infer that the district court must have found Briones
incorrigible based on a lack of candor when he testified
at the resentencing hearing. The majority jumps at
this invitation, adopting the government’s position to ob-
serve that “Briones’ statements could reasonably be in-
terpreted as not taking responsibility for his prior crim-
inal activity, in contravention of one of the basic tenets of
rehabilitation.” Majority Op. at 19 (emphasis added).

The equivocal nature of the majority’s statement is
telling. Perhaps the district court could have thought
that Briones failed to take responsibility for his actions,
but nowhere in the district’s court’s statement of rea-
sons for the sentence did it say as much. Although the
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government and the majority offer one plausible inter-
pretation of Briones’s testimony, it is hardly the only
one. In fact, when I read the transcript, I see much
that could support a contrary finding that Briones ex-
pressed remorse repeatedly and at length.

Briones expressed regret for his actions. He ad-
mitted the key facts of the murder and subsequent
crimes and admitted that “it’s probably my fault when I
thought about it.” He explained that he regularly asks
himself “why didn’t I do something at that time, why

didn’t I stop myself way before that, why didn’t I
do something at the court?” He explained that “the
thing that haunted me so much about just living in
prison was that” the murder victim was “a young Chris-
tian man,” and that it “haunts me to have that on my
hands.” And he said, “I want to express remorse, I
want to express grief.”

Briones also expressed sympathy for those he had
harmed. For instance, he explained that he did not be-
lieve the victim’s family could ever forgive him because
he was responsible for “a great offense that . . . is
unrepaired.” He explained that “now that I'm older

I witness not just in my own life people murdered
and their killers get to go home,” and he can “see[] peo-
ple in pain when they’ve gone through their loss, [and]
all of this had made me not only sympathize but to em-
pathize with all of it.” He said, “I know I have to apol-
ogize for everything and I apologize all the time to my
family ... ,and my apology goesout ... tothe
[victim’s] family.”

I do acknowledge that there are portions of the tran-
script from which one could infer a lack of candor. Itis
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true that Briones’s testimony was not crisp and elo-
quent. And it is true that he continued to say that he
“didn’t think myself a leader” in the gang and that he
continued to deny that the plan from the beginning was
to murder the Subway clerk.

Perhaps, hearing all the testimony and weighing the
countervailing inferences, the district judge could have
concluded that Briones was insufficiently honest or that
he failed to take responsibility for his crimes. Perhaps
those findings could be evidence of incorrigibility.

But the district court never said any of that. All the
reasons that it did give for the sentence were about the
nature of the crime, not the subsequent lack of remorse
or acceptance of responsibility. Reading a cold tran-
script, the majority is willing to conclude that Briones
“never actually took responsibility for any of the crimes
of which he was convicted.” Majority Op. at 8. I am
not willing to reach such a critical factual conclusion
based on an ambiguous transcript, especially when the
district court made no such factual finding.

The majority accuses me of retrying Briones’s case
rather than reviewing it as an appellate court should.
See Majority Op. at 22. But it is the majority that has
invented a basis for the sentence which cannot be found
in the record. The reason courts of appeals accord
great deference to a district court’s sentencing decision
is that “[t]he sentencing judge has access to, and greater
familiarity with, the individual case and the individual
defendant before him than . .. the appeals court.”
Rita, 551 U.S. at 357-58. Unlike the majority, I would
take advantage of that expertise by remanding for an
actual determination of Briones’s incorrigibility rather
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than attempting to divine one by reading a transcript
through squinted eyes.

C

Another aspect of this case that gives me pause is
that it is not obvious whether or not Briones fits within
the class of juvenile offenders constitutionally eligible
for a life sentence. If the only plausible reading of the
record were that Briones is incorrigible, I could more
easily assure myself that the district court reached that
conclusion even though it did not specifically respond to
the Muller argument. Looking at the record holisti-
cally, however, I cannot say that it necessarily betrays
permanent corruption.

After Graham v. Florida, 560 U.S. 48 (2010), the only
juvenile offenders eligible for a life sentence are those
who committed a homicide. Criminal homicides will in-
variably be odious crimes, but the Supreme Court none-
theless instructed that only “the rarest of juvenile of-
fenders” may receive a life sentence under the Eighth
Amendment. Montgomery, 136 S. Ct. at 734. Here,
we have a juvenile felony murder offender who helped
to plan a robbery-murder, who drove the getaway car,
and who then was a leader in a series of subsequent vio-
lent crimes. But like one of the defendants in Miller
itself, Briones “did not fire the bullet that killed” the vic-
tim; and like the other defendant in Miller, although he
was involved in “a vicious murder,” Briones had a diffi-
cult upbringing replete with substance abuse. 567 U.S.
at 478-79. Moreover, in this instance, we have a de-
fendant whom even the district court called a “model in-
mate,” which surely goes to the question of “whether
[the defendant] kas changed in some fundamental way
since” the crime. Pete, 819 F.3d at 1133. The evidence
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on incorrigibility is therefore mixed, and we are ill-
suited as an appellate court to say that a finding of in-
corrigibility is the only reasonable one.

D

As a secondary basis for affirming, the majority
leans heavily on the highly deferential plain error stand-
ard of review. See Majority Op. at20. Inarguingthat
such review should apply to this case, the majority anal-
ogizes to cases involving defendants making purely pro-
cedural arguments on appeal that district courts insuffi-
ciently explained otherwise permissible sentences.

But here, Briones is not objecting merely to a defi-
cient explanation. Rather, his claim is substantive:
that he is constitutionally ineligible for a particular sen-
tence under M:ller, a claim he did squarely argue before
the district court, at length. The court’s failure properly
to explain its sentence requires remand not because it
was procedural error, but rather because such failure
prevents us from being able properly to review Briones’s

2 Even if Briones were making a purely procedural objection based
on the sufficiency of the district court’s explanation of how it weighed
the 18 U.S.C. § 3553(a) sentencing factors, our case law is not clear
regarding what the proper standard of review would be. As the ma-
jority contends, in some of those cases, we have reviewed for plain
error. See, e.g., United States v. Kleinman, 880 F.3d 1020, 1040-41
(9th Cir. 2017); United States v. Valencia-Barragan, 608 F.3d 1103,
1108 (9th Cir. 2010). As happens too often, however, our court has
not been consistent. See, e.g., United States v. Trujillo, 713 F.3d
1003, 1008-11 & n.3 (not applying plain error review in a case where
“[t]he district court did not address” the defendant’s sentencing ar-
guments). Because these cases are not relevant to considering Bri-
ones’s substantive claim, however, we need not resolve this potential
intra-circuit split.
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substantive claim. As the majority acknowledges, a dis-
trict court’s sentence is invalid “if the court applied an
incorrect legal rule.”  United States v. Martinez-
Lopez, 864 F.3d 1034, 1043 (9th Cir. 2017) (en banc); see
Majority Op. at 14. Because the record does not allow
us to determine whether the court did apply the correct
legal rule, we should remand for that limited purpose.

IT
A

I share the majority’s concern that we ought not to
conjure procedural sentencing hurdles unsupported by
law. I am especially cognizant of this concern because
other courts have read Miller and Montgomery to im-
pose special procedural requirements well beyond what
those opinions actually require. FE.g., Commonwealth
v. Batts, 163 A.3d 410, 415-16 (Pa. 2017) (“recogniz[ing]
a presumption against the imposition of a sentence of
life without parole for a juvenile offender” that may be
rebutted only if the government proves, “beyond a rea-
sonable doubt, that the juvenile offender is incapable of
rehabilitation”).

But the district court’s explanation of the sentence
may be faulty without requiring that it utter any “magic
phrase” to justify its sentence, Majority Op. at 18, and
we need impose no special procedures simply because
Briones was a juvenile when he committed the murder.
Instead, I would simply enforce the requirements of
18 U.S.C. § 3553(c) so that we may properly evaluate
Briones’s Miller claim on appeal.

The error here was not that the district court failed
to apply some procedure special to juvenile offenders.
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Rather, the court failed to provide an adequate explana-
tion of its sentence under the same standard that would
apply to any sentencing. It erred because Briones ar-
gued that he could not constitutionally be given a life
sentence, his arguments were “not frivolous,” and the
court did not squarely “address any of them, even to dis-
miss them in shorthand.” Unaited States v. Trujillo,
713 F.3d 1003, 1010 (9th Cir. 2013). Remanding for a
new sentencing here would have no bearing on a case in
which the defendant does not present a credible argu-
ment under Miller or one in which the district court ex-
plicitly confronted a M1iller argument about the defend-
ant’s incorrigibility.

B

Comparing this case to another illustrates that we
can reasonably expect more of the district court at sen-
tencing without our being overly pedantic. In another
case raising a Miller claim, submitted to our panel the
same day that Briones’s case was argued, the defendant-
appellant had committed four murders as a juvenile—
including two while facing trial—and in the process had
disfigured or dismembered and then buried the victims’
bodies. See United States v. Orsinger, 698 F. App’x
527, 527 (9th Cir. 2017) (unpublished). Two of the vic-
tims were a 63-year-old grandmother and her nine-year-
old granddaughter, and the defendant had killed the lit-
tle girl by hand, erushing her head with rocks. We af-
firmed the life sentence because the district court made
clear it had grappled with the Miller claim. See id.

The fact that another defendant committed even
more monstrous crimes than did Briones does not ame-
liorate the tragedy of an innocent clerk’s death or the
terror that Briones’s gang inflicted on his community.
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But in that second case with four gruesome murders,
and where the defendant had continued to exhibit vio-
lence while incarcerated, the sentencing judge never-
theless properly evaluated the objection to a life sen-
tence under Miller. That judge “recognize[d] that
M:ller permits life sentences for juvenile offenders only
in ‘uncommon’ cases” and “made a finding that [the de-
fendant] did indeed fit within that ‘uncommon’ class of
juvenile offenders” to justify imposition of a life sen-
tence. Id. (quoting Miller, 567 U.S. at 479).

That is not to suggest that the district judge in Brio-
nes’s case could not justifiably impose the same sen-
tence. It only demonstrates that—even in a case that
much more obviously compels a conclusion that the de-
fendant is incorrigible—a district judge can properly ad-
dress a Muller claim without invoking any magic phrase.
I would require the same of the district court in this
case.

III

Although I concur in Parts I, I1.A, and III of the ma-
jority opinion, I must respectfully dissent from Part
II.B and the ultimate judgment. I would vacate the
judgment of the district court and remand for resen-
tencing.
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Miss Liles, did you have anything else?
MS. LILES: No, Your Honor.

THE COURT: Well, in mitigation I do consider the
history of the abusive father, the defendant’s youth, im-
maturity, his adolescent brain at the time, and the fact
that it was impacted by regular and constant abuse of
alcohol and other drugs, and he’s been a model inmate
up to now.

However, some decisions have lifelong conse-
quences. This robbery was planned, maybe not by the
defendant but he took over and was all in once the plan
was developed. He drove everybody there. He ap-
peared to be the pillar of strength for the people in-
volved to make sure they executed [106] the plan. The
murder of the clerk was planned. It wasn’t an accident,
it wasn’t unexpected. Although the defendant did not
pull the trigger, he was in the middle of the whole thing.
He stayed in the car, apparently, to avoid responsibility.

And circumstantially, at least, it appears that de-
fendant was involved in the final decision to kill the
young clerk. KEschief came out to the car and spoke to
him and walked right back in and shot him in the head.
He spoke to the defendant right before he pulled the
trigger. I don’t know what other conclusion can be
drawn than that the defendant was involved in the final
decision and encouraged the shooter to pull the trigger.

All indications are that defendant was bright and ar-
ticulate, he has improved himself while he’s been in
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prison, but he was the leader of a gang that terrorized
the Salt River Reservation community and surrounding
area for several years. The gang was violent and cold-
blooded.

Having considered those things and all the evidence
I've heard today and everything I've read, pursuant to
the Sentencing Reform Act of 1984, it’s the judgment of
the Court that Riley Briones, Jr. is hereby committed to
the Bureau of Prisons for a sentence of life.

Upon release from imprisonment, the defendant
shall be placed on supervised release for five years.
While on supervised release, the defendant shall comply
with the [107] standard conditions of supervision adopted
by this Court in General Order 12-13. Of particular im-
portance, the defendant shall not commit another fed-
eral, state or local crime during the term of supervision.

Within 72 hours of release from custody of the Bu-
reau of Prisons, the defendant shall report in person to
the Probation Office in the district to which he’s re-
leased.

Defendant shall comply with the following additional
condition:

You shall participate as instructed by the probation
officer in a program of substance abuse treatment.

You shall not contact the following vietims. No con-
tact. The family of Brian Patrick Lindsay and the Gu-
tierrez family, and any probation officer will verify com-
pliance.

You shall not be involved in gang activity, possess
any gang paraphernalia or associate with any person af-
filiated with a gang.
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You shall submit your person, property, house, resi-
dence, vehicle, papers or office to a search conducted by
a probation officer. Failure to submit to a search may
be grounds for revocation of release.

The Court finds the sentence to be sufficient but not
greater than necessary to comply with the purposes set
forth in 18 U.S.C. Section 3553(a). The Court finds the
sentence to [108] be reasonable pursuant to that statute
considering the nature and circumstances of the offense,
the history and characteristics of the defendant, and the
need to reflect the seriousness of the offense, promote
respect for the law, provide a just punishment, afford
adequate deterrence, protect the public from further
crimes of the defendant, and avoid unwarranted sen-
tencing disparities.

The Court adopts the facts as set forth in the presen-
tence report in support of the guideline calculations and
the reasons for the sentence.

Mr. Briones, do you understand the sentence?
THE DEFENDANT: Yes. Yes.

THE COURT: Sir, you have the right to appeal.
If you want to appeal, you must file your notice of appeal
within 14 days from today’s date. If you want to ap-
peal, you have the right to have counsel represent you
at no cost to you if you could not afford counsel.

You understand?
THE DEFENDANT: Yeah, I understand.

THE COURT: Counsel, is there anything else to
cover at this time?

MR. SCHNEIDER: No, Your Honor.
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MS. LILES: Not from us, Judge.

THE COURT: Counsel, the special assessment, I
assume that’s been resolved by now. Has he paid that
by now?

[109]

MR. SCHNEIDER: I don’t know the answer to
that, Judge.

THE COURT: Let me—there’s a special assess-
ment of $50. It’s due immediately. Let me just—
while incarcerated, payment of the criminal monetary
penalties will be due at a rate of not less than $25 per
quarter and payment shall be made through the Bureau
of Prisons Inmate Financial Responsibility Program.
Criminal monetary payments shall be played to the
Clerk, U.S. District Court, Attention: Finance, Suite
130, 401 West Washington Street, SPC-1, Phoenix, Ari-
zona, 85003-2118.

The Court hereby waives the imposition of interest
and penalties on any unpaid balance, and the Court finds
defendant does not have the ability to pay and orders
the fines waived.

We'll stand in recess.

(Proceedings recessed at 12:25 p.m.)



