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CCDOC Daily Jail Population 
March 1, 2020 – April 17, 2020 
 


 


 


 


Daily Jail Population: The daily jail population is the number of detainees who are in CCSO custody and housed/confined on the jail compound or 
in an outside county. 
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CCDOC Community Corrections Population 
March 1, 2020 – April 17, 2020 
 
 
 
 


 
 
Community Corrections: Detainees who are in the custody of the CCSO but are not housed on the jail compound (i.e., Electronic Monitoring) are 
considered part of the “Community Corrections” population. 
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Report of Daily Bookings 
To: CCSO Executive Staff 
Date: April 17, 2020 
 
Objective: 
This memo provides the trends of daily bookings from March 1, 2020 to April 16, 2020. 


There were 5,289 bookings from March 1, 2020 to April 16, 2020 and the average number of daily bookings 
was 113. 


Table 1: Summary of Daily Bookings: March 1, 2020 - April 16, 2020 


Date Bookings Released Day of 
Booking 


Not Released Day of 
Booking 


% Released Day of 
Booking 


2020-03-01 204 106 98 52 % 
2020-03-02 197 109 88 55 % 
2020-03-03 211 130 81 62 % 
2020-03-04 212 103 109 49 % 
2020-03-05 190 99 91 52 % 
2020-03-06 201 123 78 61 % 
2020-03-07 217 107 110 49 % 
2020-03-08 200 83 117 42 % 
2020-03-09 227 119 108 52 % 
2020-03-10 176 109 67 62 % 
2020-03-11 168 89 79 53 % 
2020-03-12 224 132 92 59 % 
2020-03-13 221 130 91 59 % 
2020-03-14 198 91 107 46 % 
2020-03-15 193 111 82 58 % 
2020-03-16 166 92 74 55 % 
2020-03-17 158 94 64 59 % 
2020-03-18 134 85 49 63 % 
2020-03-19 109 73 36 67 % 
2020-03-20 90 62 28 69 % 
2020-03-21 69 46 23 67 % 
2020-03-22 73 52 21 71 % 
2020-03-23 73 66 7 90 % 
2020-03-24 61 46 15 75 % 
2020-03-25 71 40 31 56 % 
2020-03-26 59 41 18 69 % 
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2020-03-27 62 44 18 71 % 
2020-03-28 52 34 18 65 % 
2020-03-29 64 40 24 62 % 
2020-03-30 61 51 10 84 % 
2020-03-31 68 54 14 79 % 
2020-04-01 62 42 20 68 % 
2020-04-02 49 37 12 76 % 
2020-04-03 62 47 15 76 % 
2020-04-04 53 42 11 79 % 
2020-04-05 53 42 11 79 % 
2020-04-06 43 34 9 79 % 
2020-04-07 48 32 16 67 % 
2020-04-08 56 43 13 77 % 
2020-04-09 66 52 14 79 % 
2020-04-10 67 50 17 75 % 
2020-04-11 52 41 11 79 % 
2020-04-12 67 55 12 82 % 
2020-04-13 51 32 19 63 % 
2020-04-14 50 28 22 56 % 
2020-04-15 49 28 21 57 % 
2020-04-16 52 39 13 75 % 
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Figure 1 displays the number of bookings each day from March 1, 2020 to April 16, 2020. 


Figure 1: Trends of Daily Bookings: March 1, 2020 - April 16, 2020 
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Figure 2 displays the daily percentage of bookings released the same day from March 1, 2020 to April 16, 2020. 


Figure 2: Daily Percentage of Released Day of Booking: March 1, 2020 - April 16, 2020 
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CCDOC Detainees - COVID-19 Testing
March 15, 2020 - April 17, 2020 (as of 10:00 am)


Positive Detainees in Isolation in Custody Convalescent Detainees in Custody
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Date
Positive Detainees in 
Isolation in Custody


Convalescent 
Detainees in Custody 


3/15/2020 0
3/16/2020 0
3/17/2020 0
3/18/2020 0
3/19/2020 0
3/20/2020 0
3/21/2020 0
3/22/2020 0
3/23/2020 2
3/24/2020 3
3/25/2020 17
3/26/2020 24
3/27/2020 38
3/28/2020 89
3/29/2020 101
3/30/2020 134
3/31/2020 159


4/1/2020 167
4/2/2020 167
4/3/2020 210
4/4/2020 220
4/5/2020 234
4/6/2020 230 33
4/7/2020 249 34
4/8/2020 251 31
4/9/2020 276 36


4/10/2020 289 36
4/11/2020 265 39
4/12/2020 274 32
4/13/2020 185 129
4/14/2020 179 144
4/15/2020 181 156
4/16/2020 174 168
4/17/2020 180 170
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 


EASTERN DIVISION 
 
ANTHONY MAYS, Individually and on behalf of 
a class of similarly situated persons; and JUDIA 
JACKSON, as next friend of KENNETH 
FOSTER, Individually and on behalf of a class of 
similarly situated persons  
 


Plaintiffs-Petitioners, 
 
v 
 
THOMAS DART, Sheriff of Cook County, 
 


Defendant-Respondent 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


 
 
 
 
 


Case No. 20-cv-2134 


 
SUPPLEMENTAL DECLARATION OF ELIZABETH SCANNELL  


 
I, Elizabeth Scannell, pursuant to 28 U.S.C. § 1746, declare as follows: 
 


1. That I am currently employed by the Cook County Sheriff’s Office (“CCSO”) in the Legal 
Department as Assistant General Counsel.  I have been employed in this role since September of 
2014.  I am licensed to practice law in the State of Illinois. 


2. I previously executed a sworn Declaration concerning the CCSO’s response to the Novel 
Coronavirus (“COVID-19”) pandemic, filed on April 6, 2020 under Dkt. #31-11.  Each and all 
paragraphs under said declaration are incorporated and re-stated herein. 


 
3. I am familiar with the Court’s order entered April 9, 2020 requiring the CCSO to report to the Court 


certain steps taken to combat the spread of COVID-19 in the Cook County Department of 
Corrections (“CCDOC”).   


4. I work very closely with departments within the CCSO to ensure compliance with legal standards 
and to provide counsel regarding policy and transactional matters.  I am familiar with the Sheriff’s 
Electronic Monitoring Program (“EM”) and the private vendors who perform services for EM 
under contract. 


5. The Sheriff’s EM program is a historical byproduct of the consent decree entered in Duran v. Elrod, 
74-cv-2949, in order to reduce overcrowding in Cook County Jail.  Since its creation, the EM 
program has evolved into its current form, whereby the judiciary orders a criminal defendant to be 
placed on the Sheriff’s EM program as a condition of bond.   


6. The EM program has grown exponentially over the last several years, without corresponding 
funding from the Cook County President and Board of Commissioners.   


7. On March 15, 2020, just before the Cook County Board of Commissioners declared a state of 
emergency, and before criminal justice stakeholders began actively working to identify custodial 
CCDOC detainees for release, the number of criminal defendants being monitored in the 
community was 2,422—which at that time was the highest it had ever been. 
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8. As of April 17, 2020, the number of criminal defendants being monitored by EM in the community 
is 2,904.  No additional staff have been assigned to EM, as all essential staff and emergency staff 
have been allocated to CCDOC. 


9. On or about April 10, 2020 Attenti—the CCSO’s vendor that provides radio frequency monitoring 
equipment, alert monitoring, and call center services—notified the CCSO that it would be 
submitting additional contingency plans to the CCSO in order to plan for any equipment or supply 
shortages in light of COVID-19. 


10. On April 17, 2020 I participated in a conference call with representatives from Attenti and the 
CCSO, where Attenti notified the CCSO that we would begin experiencing the impact of supply 
chain issues as early as April 24, 2020.  Specifically, radio frequency base unit and bracelet 
equipment connected to the monitoring network was on back order due to supply chain issues, and 
would become available for shipment only sporadically and in small increments. 


11. The Office of the Chief Judge (“OCJ”) currently utilizes Attenti to monitor approximately 600 
probationers via radio frequency (“RF”) and is no longer accepting placement on its RF program. 


12. The CCSO utilizes Track Group, another private vendor under contract, for global positioning 
system (“GPS”) monitoring of a small subset of criminal defendants.  However, Track Group is 
experiencing identical supply chain issues.  The OCJ utilizes Track Group to monitor 
approximately 1,000 probationers via GPS. 


13. We are working to obtain any surplus equipment from Attenti, Track Group, and OCJ—however 
even within our best estimate we predict to have exhausted existing equipment inventory in one to 
two weeks. 


14. Due to supply issues, and with the EM population being at the highest it has ever been, we cannot 
safely and in good faith continue to place additional defendants on the Sheriff’s EM program.  The 
program is well beyond capacity. 


 
I, Elizabeth Scannell, pursuant to 28 U.S.C. § 1746, declare under penalty of perjury of the laws of the 
United States of America that the foregoing is true and correct. 
 
Dated this 17th day of April 2020. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 


EASTERN DIVISION 
 
ANTHONY MAYS, Individually and on behalf of 
a class of similarly situated persons; and JUDIA 
JACKSON, as next friend of KENNETH 
FOSTER, Individually and on behalf of a class of 
similarly situated persons  
 


Plaintiffs-Petitioners, 
 
v 
 
THOMAS DART, Sheriff of Cook County, 
 


Defendant-Respondent 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


 
 
 
 
 


Case No. 20-cv-2134 


 
SUPPLEMENTAL DECLARATION OF MICHAEL MILLER 


 
I, Michael Miller, pursuant to 28 U.S.C. § 1746, declare as follows: 
 


1. That I am currently employed by the Cook County Sheriff’s Office (“CCSO”) as the First Assistant 
Executive Director for the Cook County Department of Corrections (“CCDOC”).  I have been 
employed in this role since 2019 and have worked in CCDOC for over thirty years.   


2. I previously executed a sworn Declaration concerning the CCSO’s response to the Novel 
Coronavirus (“COVID-19”) pandemic, filed on April 7, 2020 under Dkt. #31-8.  Each and all 
paragraphs under said declaration are incorporated and re-stated herein 


3. I am familiar with the Court’s order entered April 9, 2020 requiring the CCSO to report to the Court 
certain steps taken to combat the spread of COVID-19 in the Cook County Department of 
Corrections (“CCDOC”).   


Background 
 


4. CCDOC is an incredibly complex operation. On a regular day, rotating shifts of correctional 
officers and supervisory staff across multiple divisions transfer hundreds of detainees to court 
hearings, medical appointments, court-mandated and supplemental programming, and more.  
Detainees are provided three meals per day, essential supplies including bedding, uniforms, 
toothbrushes, and soap.  Commissary deliveries are completed and logged.   Inmate grievances and 
medical requests are collected and processed. 


5. CCDOC is required to weigh numerous factors while operating the jail.  For example, when 
classifying a detainee and making a housing determination, multiple factors are considered 
including but not limited to: criminal charge(s), criminal history and incarceration history, the 
safety of staff and detainees, security requirements for each detainee, correctional disciplinary 
history, and mental health needs. 
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6. As of April 17, 2020 the CCDOC detainee population is 4,233.  98 detainees were released from 
custody on April 16, 2020.  There were 13 newly rearrested people remanded from bond court who 
were not released on bond or released on electronic monitoring. 


7. As of April 17, 2020 at 10:00a.m., there are 180 detainees in CCDOC custody who have tested 
positive for COVID-19 and are assigned to Isolation tiers.  170 detainees have been moved to 
Convalescent Tiers, as they are recovering from COVID-19. 


8. The CCSO has activated emergency staffing provisions of its Collective Bargaining Agreements 
in order to assign court services deputies to CCDOC operations.  Approximately 123 deputies have 
been assigned to CCDOC as of April 17, 2020. 


Social Distancing 


9. The CCSO has implemented social distancing policies across the CCDOC compound in a variety 
of ways.  We opened previously closed divisions in order to spread housing assignments across 
more available space, including: Division 4, Division 5, Bootcamp barracks/Mental Health 
Transition Center, and Division 2 Dorm 1, Dorm 3, and Dorm 4.   
 


10. As explained in my April 7, 2020 declaration, to reduce the potential spread of the virus, we 
implemented a process to quarantine and isolate tiers, designate them as such and install certain 
rules as it relates to each. 
 


a. Quarantine Tiers are tiers where new detainees are assigned after intake and housed for 
the first fourteen days of their stay.  In addition, any tier where a detainee develops 
symptoms of COVID-19 is immediately designated as a Quarantine Tier.  The symptomatic 
detainee is treated and removed from the tier and taken to an Isolation Tier at the direction 
of medical staff. The remainder of the tier is identified as under Quarantine.  


b. Isolation Tiers are tiers designated to house symptomatic detainees and detainees who 
have tested positive for COVID-19, to receive immediate care and be isolated from the rest 
of the jail population. Every detainee in an isolation tier has exhibited clear symptoms or 
has a positive test for COVID-19. However, symptomatic detainees are held in different 
tiers than known positive COVID detainees. 


c. Convalescent Tiers are tiers designated to house detainees recovering from COVID-19, 
who were moved to Isolation Tiers for treatment after testing positive, but have now tested 
negative and are in recovery. 


 


11. CCDOC has transitioned 175 tiers across CCDOC to single cell housing.  Only 11 tiers currently 
do not have single cell housing, due to unique mental health needs of those detainees assigned. 
Cermak Health Services (“Cermak”) traditionally makes housing recommendations regarding such 
mental health needs, where, for example, an individual must be housed in a dorm setting in light of 
a psychiatric condition.  Approximately 2,521 detainees are housed in single cells as of the date of 
this declaration. 


 
12. As of April 17, 2020, for dormitory housing, we have spread detainees throughout to allow all 


dorms to be at 50%, aside from RTU and restricted housing. Approximately 684 detainees are 
currently housed in four dormitories—Division 2 Dorm 1, Dorm 2, Dorm 3, and Dorm 4—so there 
are approximately 170-200 detainees per dorm that each normally house 900.   
 


13. Since March 20, 2020, the number of detainees who are housed in single cells has increased by 
545%. Since March 20, 2020, the number of detainees who are housed in double cells has decreased 
by 93%. Miller Declaration Exhibit 1. 
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14. Miller Declaration Exhibit 2 attached shows the number of detainees in each open tier and division 
housing the general population, and the percentage those tiers were toward capacity on March 15, 
2020 compared to April 17, 2020. 
 


15. Miller Declaration Exhibit 3 attached shows the number of detainees in each open tier and division 
in Cermak Health Services and RTU, and the percentage those tiers were toward capacity on March 
15, 2020 and April 17, 2020.  
 


16. On March 15, 2020 there were 144 living units occupied, 27 dorms, and 117 celled tiers. As of 
April 17, 2929, there are 192 living units occupied, 49 dorms, and 143 celled tiers. This is a 33% 
overall increase in the occupied living units. As of April 17, 2020, 94% of celled tiers are single 
celled.  
 


17. Cermak Health Services, RTU, and Division 2 Dorm 1 Tier DIV2-D1-D contain specialized 
populations that cannot be housed in other areas of the Jail. 


 


18. CCSO has been providing detainees with education on social distancing since late February 2020, 
through signage and verbal direction. CCSO has emphasized that detainees should maintain 6-feet 
of distance from each other. During hours out of their cells or bunk beds in dormitories, the 
detainees may move about as they wish and may maintain separation between themselves. 
 


19. CCDOC is rotating hours detainees may be in common areas, such that only half of all detainees 
assigned to a tier are released into the dayroom(s) at one time. Provide the opportunity  


 


20. However, these procedures are subject to change in the event of a safety or security incident, such 
as fights involving multiple detainees.  Detainees involved in such incidents may be sent to special 
management tiers.   
 


21. CCSO administers the electronic monitoring program for detainees who receive electronic 
monitoring as a condition of bail. The CCSO can sustain the monitoring of approximately XX 
individuals through the electronic monitoring program. If the CCSO were required to increase the 
population in this program it would result in a potential risk to public safety.  


 
Personal Protective Equipment 
 


22. The CCSO has continued to work diligently to obtain and distribute personal protective equipment 
(“PPE”) across CCDOC. Deliveries of PPE and distribution to staff—and, where appropriate, 
detainees—are captured and preserved on stationary cameras. 
 


23. As of April 11, 2020, all detainees assigned to Quarantine Tiers are issued a new mask each day.   


24. General population detainees have neither known exposures to people with COVID-19 nor 
symptoms of COVID-19. Therefore, the CDC does not recommend that they use surgical masks. 
The CCDOC will also provide the general population of detainees with masks for their comfort and 
for security purposes to avoid any conflicts related to the provision of masks to other detainees on 
the Quarantine Tiers, as supplies permit. 
 


25. As of the date of this Declaration, CCDOC has inventoried XXX surgical masks and XXX cloth 
masks. To illustrate, between April 11 and April 13 the Critical Incident Command Center 
distributed 13,920 surgical masks across the jail compound.  In complying with recent changes to 
CDC guidance, as affirmed by this court’s order, we are utilizing 4,700 surgical masks for detainees 
per day.  We expect to exhaust this supply, at its current rate, on June 7, 2020. 
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Division Facility Tier Capacity
Occupancy as of 


3/15/2020
Occupancy as of 


4/17/2020
Percent Occupied as of 


3/15/2020
Percent Occupied 
as of 7/17/2020 Tier Type First Quarantine Projected End Date


10 Division 10 DIV10-1A 48 48 24 100% 50%
10 Division 10 DIV10-1B 48 46 24 96% 50%
10 Division 10 DIV10-2A 48 44 24 92% 50%
10 Division 10 DIV10-2B 48 0 24 closed 50%
10 Division 10 DIV10-2C 48 46 24 96% 50%
10 Division 10 DIV10-2D 48 48 24 100% 50%
10 Division 10 DIV10-3A 48 47 24 98% 50%
10 Division 10 DIV10-3B 48 45 24 94% 50%
10 Division 10 DIV10-3D 48 43 23 90% 48%
10 Division 10 DIV10-4A 48 46 24 96% 50%
10 Division 10 DIV10-4B 48 47 24 98% 50%
10 Division 10 DIV10-4C 48 48 24 100% 50%
10 Division 10 DIV10-4D 48 48 23 100% 48%
11 Division 11 DIV11-AA 48 42 22 88% 46%
11 Division 11 DIV11-AB 48 48 24 100% 50%
11 Division 11 DIV11-AC 48 46 20 96% 42%
11 Division 11 DIV11-AD 48 48 23 100% 48%
11 Division 11 DIV11-AF 48 45 21 94% 44%
11 Division 11 DIV11-BB 48 39 20 81% 42%
11 Division 11 DIV11-BC 48 44 20 92% 42%
11 Division 11 DIV11-BD 48 42 21 88% 44%
11 Division 11 DIV11-BF 48 48 23 100% 48%
11 Division 11 DIV11-BG 48 45 23 94% 48%
11 Division 11 DIV11-BJ 48 47 23 98% 48%
11 Division 11 DIV11-CC 48 47 24 98% 50%
11 Division 11 DIV11-CH 48 48 22 100% 46%
2 Division 2 Dorm 1 DIV2-D1-A 48 38 13 79% 27%
2 Division 2 Dorm 1 DIV2-D1-B 48 0 8 closed 17%
2 Division 2 Dorm 1 DIV2-D1-C 48 0 18 closed 38%
2 Division 2 Dorm 1 DIV2-D1-D 48 0 39 closed 81%
2 Division 2 Dorm 1 DIV2-D1-E 48 0 22 closed 46%
2 Division 2 Dorm 1 DIV2-D1-F 48 0 24 closed 50%
2 Division 2 Dorm 1 DIV2-D1-G 48 0 19 closed 40%
2 Division 2 Dorm 1 DIV2-D1-H 48 0 24 closed 50%
2 Division 2 Dorm 2 DIV2-D2-M 48 0 15 closed 31%
2 Division 2 Dorm 2 DIV2-D2-O 48 41 15 85% 31%
2 Division 2 Dorm 2 DIV2-D2-P 44 44 17 100% 39%
2 Division 2 Dorm 2 DIV2-D2-S 44 0 15 closed 34%
2 Division 2 Dorm 2 DIV2-D2-T 48 0 18 closed 38%
2 Division 2 Dorm 2 DIV2-D2-V 48 1 13 2% 27%
2 Division 2 Dorm 3 DIV2-D3-AA 44 18 20 41% 45%
2 Division 2 Dorm 3 DIV2-D3-BB 48 0 22 closed 46%
2 Division 2 Dorm 3 DIV2-D3-CC 48 0 0 closed closed
2 Division 2 Dorm 3 DIV2-D3-EE 48 0 21 closed 44%
2 Division 2 Dorm 3 DIV2-D3-FF 48 0 19 closed 40%
2 Division 2 Dorm 3 DIV2-D3-GG 48 0 22 closed 46%
2 Division 2 Dorm 3 DIV2-D3-HH 48 0 10 closed 21%
2 Division 2 Dorm 4 DIV2-D4-LL 54 52 21 96% 39%
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Division Facility Tier Capacity
Occupancy as of 


3/15/2020
Occupancy as of 


4/17/2020
Percent Occupied as of 


3/15/2020
Percent Occupied 
as of 7/17/2020 Tier Type First Quarantine Projected End Date


2 Division 2 Dorm 4 DIV2-D4-LU 54 43 1 80% 2%
2 Division 2 Dorm 4 DIV2-D4-ML 50 49 15 98% 30%
2 Division 2 Dorm 4 DIV2-D4-MU 50 44 11 88% 22%
2 Division 2 Dorm 4 DIV2-D4-NL 63 54 10 86% 16%
2 Division 2 Dorm 4 DIV2-D4-NU 63 51 9 81% 14%
2 Division 2 Dorm 4 DIV2-D4-OL 48 34 24 71% 50%
2 Division 2 Dorm 4 DIV2-D4-OU 48 0 0 closed closed
2 Division 2 Dorm 4 DIV2-D4-PL 40 20 19 50% 48%
2 Division 2 Dorm 4 DIV2-D4-PU 40 19 18 48% 45%
2 Division 2 Dorm 4 DIV2-D4-QL 50 0 24 closed 48%
2 Division 2 Dorm 4 DIV2-D4-QU 50 0 0 closed closed
2 Division 2 Dorm 4 DIV2-D4-RL 37 0 26 closed 70%
2 Division 2 Dorm 4 DIV2-D4-RU 37 0 0 closed closed
4 Division 4 DIV4-I1 48 0 24 closed 50%
4 Division 4 DIV4-J1 48 0 21 closed 44%
4 Division 4 DIV4-K1 40 0 16 closed 40%
4 Division 4 DIV4-L1 40 0 0 closed closed
4 Division 4 DIV4-L2 40 0 18 closed 45%
4 Division 4 DIV4-M1 40 0 0 closed closed
4 Division 4 DIV4-N2 40 0 14 closed 35%
4 Division 4 DIV4-P1 48 0 18 closed 38%
4 Division 4 DIV4-P2 48 0 24 closed 50%
4 Division 4 DIV4-Q1 48 0 20 closed 42%
4 Division 4 DIV4-Q2 48 0 22 closed 46%
5 Division 5 DIV5-1A 44 0 21 closed 48%
5 Division 5 DIV5-1B 40 0 19 closed 48%
5 Division 5 DIV5-1E 40 0 0 closed closed
5 Division 5 DIV5-1G 44 0 0 closed closed
5 Division 5 DIV5-1H 40 0 16 closed 40%
5 Division 5 DIV5-1J 40 0 11 closed 28%
5 Division 5 DIV5-1K 40 0 18 closed 45%
5 Division 5 DIV5-1L 40 0 19 closed 48%
5 Division 5 DIV5-2A 44 0 5 closed 11%
5 Division 5 DIV5-2B 40 25 0 63% closed
5 Division 5 DIV5-2C 40 0 0 closed closed
5 Division 5 DIV5-2F 44 26 15 59% 34%
5 Division 5 DIV5-2G 44 7 0 16% closed
5 Division 5 DIV5-2H 40 0 0 closed closed
5 Division 5 DIV5-2J 40 0 0 closed closed
5 Division 5 DIV5-2K 40 0 0 closed closed
5 Division 5 DIV5-2M 44 43 14 98% 32%
6 Division 6 DIV6-1A 40 38 18 95% 45%
6 Division 6 DIV6-1B 44 43 22 98% 50%
6 Division 6 DIV6-1C 44 44 22 100% 50%
6 Division 6 DIV6-1D 40 40 20 100% 50%
6 Division 6 DIV6-1H 40 35 20 88% 50%
6 Division 6 DIV6-1J 40 0 19 closed 48%
6 Division 6 DIV6-1L 44 44 22 100% 50%


Active\51151\1030311\305587084.v1-4/17/20


Case: 1:20-cv-02134 Document #: 62-5 Filed: 04/17/20 Page 10 of 14 PageID #:1695







Division Facility Tier Capacity
Occupancy as of 


3/15/2020
Occupancy as of 


4/17/2020
Percent Occupied as of 


3/15/2020
Percent Occupied 
as of 7/17/2020 Tier Type First Quarantine Projected End Date


6 Division 6 DIV6-1N 44 44 22 100% 50%
6 Division 6 DIV6-1P 40 38 20 95% 50%
6 Division 6 DIV6-1Q 40 39 19 98% 48%
6 Division 6 DIV6-1R 40 37 20 93% 50%
6 Division 6 DIV6-2B 44 44 21 100% 48%
6 Division 6 DIV6-2C 44 44 22 100% 50%
6 Division 6 DIV6-2D 40 40 19 100% 48%
6 Division 6 DIV6-2H 40 40 20 100% 50%
6 Division 6 DIV6-2J 40 40 21 100% 53%
6 Division 6 DIV6-2K 40 40 20 100% 50%
6 Division 6 DIV6-2L 44 43 22 98% 50%
6 Division 6 DIV6-2N 44 43 22 98% 50%
6 Division 6 DIV6-2P 40 40 20 100% 50%
6 Division 6 DIV6-2Q 40 40 24 100% 60%
6 Division 6 DIV6-2R 40 38 25 95% 63%
9 Division 9 DIV9-1A 44 44 19 100% 43%
9 Division 9 DIV9-1B 44 44 22 100% 50%
9 Division 9 DIV9-1D 44 39 18 89% 41%
9 Division 9 DIV9-1E 44 35 19 80% 43%
9 Division 9 DIV9-1F 44 15 21 34% 48%
9 Division 9 DIV9-1G 44 34 22 77% 50%
9 Division 9 DIV9-2A 44 44 22 100% 50%
9 Division 9 DIV9-2B 44 43 19 98% 43%
9 Division 9 DIV9-2D 44 44 22 100% 50%
9 Division 9 DIV9-2E 44 37 37 84% 84%
9 Division 9 DIV9-2F 44 32 20 73% 45%
9 Division 9 DIV9-2G 44 0 22 closed 50%
9 Division 9 DIV9-3A 44 42 22 95% 50%
9 Division 9 DIV9-3B 44 43 22 98% 50%
9 Division 9 DIV9-3C 44 43 22 98% 50%
9 Division 9 DIV9-3E 44 21 22 48% 50%
9 Division 9 DIV9-3G 44 43 22 98% 50%
9 Division 9 DIV9-3H 44 43 21 98% 48%
9 Division 9 DIV9-LI 10 1 1 10% 10%


10 Division 10 DIV10-1C 48 47 24 98% 50% Quarantine 4/9/2020 16:26 5/1/2020
10 Division 10 DIV10-1D 48 45 22 94% 46% Quarantine 4/16/2020 19:59 4/30/2020
10 Division 10 DIV10-3C 48 47 20 98% 42% Quarantine 3/31/2020 18:10 4/30/2020
11 Division 11 DIV11-AG 48 47 24 98% 50% Quarantine 3/31/2020 15:30 4/29/2020
11 Division 11 DIV11-AH 48 47 24 98% 50% Quarantine 4/12/2020 11:29 5/1/2020
11 Division 11 DIV11-AJ 48 47 23 98% 48% Quarantine 4/9/2020 6:55 5/1/2020
11 Division 11 DIV11-BA 48 48 24 100% 50% Quarantine 4/15/2020 11:59 5/1/2020
11 Division 11 DIV11-BH 48 46 24 96% 50% Quarantine 4/13/2020 7:59 4/30/2020
11 Division 11 DIV11-CA 48 48 24 100% 50% Quarantine 4/10/2020 21:59 4/30/2020
11 Division 11 DIV11-CB 48 48 24 100% 50% Quarantine 3/31/2020 17:48 4/27/2020
11 Division 11 DIV11-CD 48 47 24 98% 50% Quarantine 3/26/2020 12:42 4/24/2020
11 Division 11 DIV11-CF 48 48 24 100% 50% Quarantine 3/26/2020 12:13 4/30/2020
11 Division 11 DIV11-CG 48 48 24 100% 50% Quarantine 4/9/2020 7:26 4/30/2020
11 Division 11 DIV11-CJ 48 48 30 100% 63% Quarantine 3/31/2020 7:21 4/29/2020
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Division Facility Tier Capacity
Occupancy as of 


3/15/2020
Occupancy as of 


4/17/2020
Percent Occupied as of 


3/15/2020
Percent Occupied 
as of 7/17/2020 Tier Type First Quarantine Projected End Date


11 Division 11 DIV11-DA 48 47 24 98% 50% Quarantine 3/31/2020 18:07 4/27/2020
11 Division 11 DIV11-DB 48 47 24 98% 50% Quarantine 4/7/2020 14:57 5/1/2020
11 Division 11 DIV11-DC 48 47 24 98% 50% Quarantine 4/9/2020 9:30 5/1/2020
11 Division 11 DIV11-DD 48 47 23 98% 48% Quarantine 3/29/2020 9:02 5/1/2020
11 Division 11 DIV11-DF 48 45 24 94% 50% Quarantine 4/10/2020 0:59 4/27/2020
11 Division 11 DIV11-DG 48 46 24 96% 50% Quarantine 4/9/2020 9:30 4/30/2020
11 Division 11 DIV11-DH 48 47 24 98% 50% Quarantine 4/13/2020 6:43 4/27/2020
11 Division 11 DIV11-DJ 48 46 24 96% 50% Quarantine 4/13/2020 6:36 4/29/2020
2 Division 2 Dorm 2 DIV2-D2-N 48 0 23 closed 48% Quarantine 4/4/2020 21:29 4/30/2020
2 Division 2 Dorm 2 DIV2-D2-R 48 0 24 closed 50% Quarantine 4/3/2020 6:51 4/30/2020
2 Division 2 Dorm 2 DIV2-D2-U 44 0 19 closed 43% Quarantine 4/8/2020 10:30 4/30/2020
2 Division 2 Dorm 2 DIV2-D2-W 44 0 25 closed 57% Quarantine 4/15/2020 17:53 5/1/2020
2 Division 2 Dorm 3 DIV2-D3-DD 48 0 22 closed 46% Quarantine 4/15/2020 19:29 4/30/2020
2 Division 2 Dorm 3 DIV2-D3-JJ 48 0 19 closed 40% Quarantine 4/4/2020 17:59 4/25/2020
4 Division 4 DIV4-I2 48 0 16 closed 33% Quarantine 4/16/2020 15:59 4/30/2020
4 Division 4 DIV4-J2 48 0 9 closed 19% Quarantine 4/15/2020 12:29 5/1/2020
4 Division 4 DIV4-K2 40 0 15 closed 38% Quarantine 4/9/2020 20:59 4/23/2020
4 Division 4 DIV4-M2 40 0 14 closed 35% Quarantine 4/15/2020 17:11 4/29/2020
4 Division 4 DIV4-N1 40 0 16 closed 40% Quarantine 4/9/2020 11:59 4/23/2020
5 Division 5 DIV5-1C 40 3 18 8% 45% Quarantine 4/2/2020 12:00 4/30/2020
5 Division 5 DIV5-1D 40 0 17 closed 43% Quarantine 4/15/2020 19:59 4/30/2020
5 Division 5 DIV5-1F 44 0 17 closed 39% Quarantine 4/6/2020 12:00 4/30/2020
5 Division 5 DIV5-1M 44 0 20 closed 45% Quarantine 4/6/2020 1:00 4/30/2020
5 Division 5 DIV5-2D 40 25 9 63% 23% Quarantine 4/4/2020 13:31 4/28/2020
5 Division 5 DIV5-2E 40 19 14 48% 35% Quarantine 4/3/2020 20:30 4/25/2020
5 Division 5 DIV5-2L 40 36 16 90% 40% Quarantine 4/9/2020 8:03 4/26/2020
6 Division 6 DIV6-1K 40 34 20 85% 50% Quarantine 3/26/2020 23:59 4/30/2020
6 Division 6 DIV6-2A 40 40 20 100% 50% Quarantine 3/31/2020 14:01 4/30/2020
9 Division 9 DIV9-1C 44 41 23 93% 52% Quarantine 4/9/2020 7:17 4/26/2020
9 Division 9 DIV9-1H 44 38 20 86% 45% Quarantine 4/15/2020 7:15 4/29/2020
9 Division 9 DIV9-2C 44 44 24 100% 55% Quarantine 4/9/2020 16:23 4/23/2020
9 Division 9 DIV9-2H 44 37 12 84% 27% Quarantine 4/3/2020 11:29 4/21/2020
9 Division 9 DIV9-3D 44 41 29 93% 66% Quarantine 3/29/2020 8:45 4/30/2020
9 Division 9 DIV9-3F 44 0 22 closed 50% Quarantine 4/15/2020 22:30 4/30/2020


Hospital Hospital Hospital n/a 13 27 n/a n/a
Outside Counties Outside Counties Outside Counties n/a 8 8 n/a n/a
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Division Facility Tier Capacity
Occupancy as if 


3/15/2020
Occupancy as of 


4/17/2020
Percent Occupied as of 


3/15/2020
Percent Occupied as of 


4/17/2020 Tier Type First Quarantine Projected End Date
8 Division 8 Cermak DIV8-2E n/a 14 13 n/a n/a
8 Division 8 Cermak DIV8-2N 24 27 4 113% 17%
8 Division 8 Cermak DIV8-2S 26 29 23 112% 88%
8 Division 8 Cermak DIV8-2W 20 12 11 60% 55%
8 Division 8 Cermak DIV8-3E 12 6 3 50% 25% Isolation 4/24/2020
8 Division 8 Cermak DIV8-3N 20 14 14 70% 70%
8 Division 8 Cermak DIV8-3S 14 12 4 86% 29% Isolation 3/28/2020 3:00 4/30/2020
8 Division 8 Cermak DIV8-3W 20 14 11 70% 55% Isolation 3/30/2020 19:00 4/30/2020


8 RTU Division 08 RTU DIV08-2A 20 10 8 50% 40%
8 RTU Division 08 RTU DIV08-2B 39 21 12 54% 31% Quarantine 4/16/2020 19:00 4/30/2020
8 RTU Division 08 RTU DIV08-2E 20 18 10 90% 50% Isolation 3/25/2020 19:59 5/1/2020
8 RTU Division 08 RTU DIV08-2F 39 32 38 82% 97%
8 RTU Division 08 RTU DIV08-2G 39 28 39 72% 100%
8 RTU Division 08 RTU DIV08-3A 20 18 7 90% 35% Isolation 3/26/2020 18:29 4/30/2020
8 RTU Division 08 RTU DIV08-3B 39 39 22 100% 56% Quarantine 4/7/2020 12:30 4/23/2020
8 RTU Division 08 RTU DIV08-3C 39 38 38 97% 97% Isolation 3/25/2020 15:41 4/30/2020
8 RTU Division 08 RTU DIV08-3D 39 39 39 100% 100% Isolation 3/25/2020 21:00 4/30/2020
8 RTU Division 08 RTU DIV08-3E 20 16 6 80% 30% Isolation 3/25/2020 23:59 5/1/2020
8 RTU Division 08 RTU DIV08-3F 39 39 28 100% 72% Quarantine 3/31/2020 17:59 4/25/2020
8 RTU Division 08 RTU DIV08-3G 39 38 24 97% 62% Quarantine 3/31/2020 12:59 4/30/2020
8 RTU Division 08 RTU DIV08-3H 39 39 35 100% 90% Quarantine 3/31/2020 9:41 5/1/2020
8 RTU Division 08 RTU DIV08-4A 20 16 14 80% 70%
8 RTU Division 08 RTU DIV08-4B 39 11 20 28% 51% Quarantine 4/2/2020 20:00 4/29/2020
8 RTU Division 08 RTU DIV08-4C 39 39 37 100% 95%
8 RTU Division 08 RTU DIV08-4D 39 38 20 97% 51%
8 RTU Division 08 RTU DIV08-4E 20 12 5 60% 25% Isolation 3/26/2020 11:30 4/30/2020
8 RTU Division 08 RTU DIV08-4F 39 38 31 97% 79% Quarantine 4/1/2020 20:01 5/1/2020
8 RTU Division 08 RTU DIV08-4G 39 38 27 97% 69% Quarantine 4/8/2020 11:29 4/30/2020
8 RTU Division 08 RTU DIV08-4H 39 39 28 100% 72% Quarantine 3/31/2020 12:27 5/1/2020
8 RTU Division 08 RTU DIV08-5A 20 12 7 60% 35%
8 RTU Division 08 RTU DIV08-5B 39 36 25 92% 64%
8 RTU Division 08 RTU DIV08-5C 39 10 17 26% 44% Isolation 4/4/2020 13:00 4/30/2020
8 RTU Division 08 RTU DIV08-5D 39 28 11 72% 28%
8 RTU Division 08 RTU DIV08-5E 20 9 2 45% 10% Isolation 3/30/2020 20:30 4/30/2020
8 RTU Division 08 RTU DIV08-5F 39 38 22 97% 56% Quarantine 4/9/2020 0:59 4/30/2020
8 RTU Division 08 RTU DIV08-5G 39 23 9 59% 23%
8 RTU Division 08 RTU DIV08-5H 39 36 29 92% 74% Quarantine 4/3/2020 20:30 4/27/2020


Boot Camp Boot Camp Boot Camp 500 0 172 closed 34% Isolation 3/30/2020 20:30 5/1/2020
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Law Office of the 


COOK COUNTY PUBLIC DEFENDER                                     
  69 W. WASHINGTON $ 16TH FLOOR $ CHICAGO, IL 60602 $ (312) 603-0600 (312) 603-9860 (fax) 


 


  Amy P. Campanelli $ Public Defender 


 
 


April 15, 2020 


 


Sheriff Thomas Dart 


Cook County Sheriff’s Office 


Richard J. Daley Center 


50 West Washington, Suite 704 


Chicago, IL 60602 


 


Dear Sheriff Dart:  


 


I wholeheartedly agree that we need to do everything we can to protect lives in this time of crisis. Rest 


assured that the attorneys in my Office are reviewing the cases of each and every one of their clients, 


identifying those who fall into any of the seven categories of persons who can be released, as reflected 


by order of Presiding Judge Leroy Martin, Jr., entered on March 23rd. Among those categories are those 


who are medically vulnerable and elderly. 


 


To have a successful bond review, however, we need more information about these clients to convince 


the judges who are hearing the motions that our clients’ health is at risk and that release is appropriate. 


We need to know their condition and symptoms, the conditions they are living under at the jail, when 


and under what circumstances they are in the hospital, whether they need a respirator or ventilator, and 


whether they are on life support.  


 


In addition, for those persons whose names you are forwarding, we need a letter of support from you or 


Cermak Health Services, indicating that you endorse a compassionate release of these individuals.  


 


I know you would agree that there is little point in filing a motion that does not contain specific 


information sufficient to convince a judge that the previously set bond should be changed to an I-bond. 


Merely stating that someone has tested positive or reciting the number of those infected who are in the 


jail has not been enough thus far.  


 


Your team working with us have been fantastic, but we need this additional information and letters of 


support. I hope that I can count on you to provide them. I look forward to your assistance.  


 


Sincerely, 


 


 


Amy P. Campanelli 


Public Defender of Cook County 
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              TRANSCRIBED FROM DIGITAL RECORDING               


IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS


EASTERN DIVISION


ANTHONY MAYS, Individually and 
on behalf of a class of 
similarly situated persons, et 
al.,


Plaintiffs,


-vs-


COOK COUNTY SHERIFF DART J. 
THOMAS, Sheriff of Cook 
County,


Defendant.
 


)
)
)
)
)
)
)
)
)
)
)
)
)
)


Case No. 20 CV 2134


Chicago, Illinois
April 15, 2020
3:16 p.m.


TRANSCRIPT OF PROCEEDINGS
BEFORE THE HONORABLE MATTHEW F. KENNELLY 


TELEPHONIC APPEARANCES:


For the Plaintiffs: MR. LOCKE E. BOWMAN, III 
MS. ALEXA VAN BRUNT 
MacArthur Justice Center 
375 E. Chicago Avenue 
Northwestern University School of Law  
357 East Chicago Avenue 
Chicago, IL  60611  
(312) 503-0844 


MS. SARAH COPELAND GRADY 
MR. STEPHEN H. WEIL 
Loevy & Loevy 
311 N. Aberdeen Street 
3rd Floor  
Chicago, IL  60607 
(312) 243-5900


  **PLEASE NOTIFY OF INCORRECT SPEAKER IDENTIFICATION** 
NOTE:  FAILURE TO STAND NEAR THE MICROPHONE MAKES 
PORTIONS UNINTELLIGIBLE AND INAUDIBLE
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APPEARANCES:  (Continued)


For the Plaintiffs:  MR. ALEC KARAKATSANIS 
MR. CHARLES LEWIS GERSTEIN 
Civil Rights Corps 
1601 Connecticut Avenue 
Suite 800  
Washington, DC 20009 
(202) 844-4975
 


For the Defendant: MR. JAMES MATTHIAS LYDON 
MR. ROBERT THOMAS SHANNON 
MR. ADAM ROBERT VAUGHT 
MS. GRETCHEN HARRIS SPERRY 
MS. LARI ANN DIERKS 
Hinshaw & Culbertson LLP 
151 N. Franklin Street 
Suite 2500  
Chicago, IL  60606 
(312) 704-3000
 


MR. NICHOLAS SCOUFFAS 
Cook County Sheriff's Office 
702 Richard J. Daley Center 
Chicago, IL  60602


On Behalf of Cook 
County:  MR. LYLE K. HENRETTY


Assistant Attorney General
100 W Randolph St
12th Floor
Chicago, IL 60601
(312) 814-3000 


Transcriber:


KATHLEEN M. FENNELL, CSR, RPR, RMR, FCRR
Official Court Reporter


United States District Court
219 South Dearborn Street, Suite 1426


Chicago, Illinois  60604
Telephone:  (312) 435-5569


Kathleen_Fennell@ilnd.uscourts.gov 
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(Proceedings heard in open court:) 


THE COURT:  Okay.  This is Judge Kennelly.  


Claire Newman, if you're on, you can go ahead and 


call the case. 


CLERK NEWMAN:  20 C 2134, Anthony Mays versus Cook 


County Sheriff Thomas Dart. 


THE COURT:  Okay.  This is Judge Kennelly.  Just so 


you know, other than Mr. Bruton, there's one other person in 


the courtroom who I assume to be a reporter.  


Can the lawyers who are on for the plaintiffs give 


your names, please?  


MS. VAN BRUNT:  Good afternoon, Your Honor.  Alexa 


Van Brunt for the plaintiffs. 


MR. BOWMAN:  Locke Bowman, also for plaintiffs.  


MR. WEIL:  Good afternoon, Judge.  


MS. GRADY:  Sarah -- 


MR. WEIL:  Steve Weil for plaintiffs. 


MS. GRADY:  Sarah Grady for plaintiffs. 


MR. GERSTEIN:  Charles Gerstein for the plaintiffs. 


MR. KARAKATSANIS:  Alec Karakatsanis for the 


plaintiffs. 


THE COURT:  Is that everybody for the plaintiffs' 


side?  


Okay.  And can defense counsel give your names, 


please?  
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MR. SHANNON:  Certainly, Your Honor.  Robert Shannon 


on behalf of defendant Dart. 


MR. LYDON:  Jim Lydon on behalf of the Sheriff.


INDISCERNIBLE VOICE:  (Indiscernible) on behalf of 


Sheriff Dart. 


THE COURT:  Okay.  So the last person we need.  The 


person before that was kind of garbled, but I know that was 


James Lydon.  The person after Mr. Lydon, can you say it 


again?  


Yeah, you've got a bad connection.  We're not hearing 


you.  Let's skip on to the next person while that person tries 


to readjust.  


[Inaudible]. 


THE COURT:  Okay.  All right.  So stop.  Everybody 


stop.  Stop.  Stop.  


I have Shannon.  I have Lydon.  There was a female 


voice that I couldn't get the name, and there were two male 


voices talking at the same time.  So let's go with the female 


voice next. 


MS. SPERRY:  Gretchen Sperry. 


THE COURT:  Thank you.  


Now keep going. 


MR. VAUGHT:  Adam Vaught for the defendant. 


MS. DIERKS:  Lari Dierks for defendant Dart. 


MR. SCOUFFAS:  And Nick Scouffas from the Cook County 
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Sheriff's Office. 


THE COURT:  All right.  Is that everybody on the 


defense side?  


All right, is there -- 


MR. HENRETTY:  (Inaudible) This is also Lyle 


Henretty, Your Honor --


THE COURT:  Mr. Henretty.  


MR. HENRETTY:  -- on behalf of the County. 


MR. HENRETTY:  Yes. 


THE COURT:  So is there anybody on that hasn't given 


your name other than people who are court staff?  


All right.  So we're going to talk about two things, 


and then I may have a question or two for the plaintiffs on 


another point or two.  And the sequence in which we're going 


to talk about this is the expedited discovery motion first, 


the PLRA issues second, and I'll figure out when to ask the 


other thing or two that I need to ask of the plaintiffs. 


So on the expedited discovery, I have some questions 


for the plaintiffs.  So who's going to be answering those?  


MS. VAN BRUNT:  Your Honor, this is Alexa Van Brunt.  


I'll be doing my best to answer. 


THE COURT:  Okay.  So on the question of depositions 


of Miller and Menella, M-E-N-E-L-L-A, what are you hoping to 


get from those that's not covered in their affidavits?  


MS. VAN BRUNT:  Your Honor, for Mr. Miller, we find 
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(inaudible) it's very important on the issue of social 


distancing. 


THE COURT:  So pause.  


MS. VAN BRUNT:  And --


THE COURT:  Pause.  


Okay.  It's not a great connection, so you're going 


to have to speak slower. 


MS. VAN BRUNT:  Apologies.  


Mr. Miller is particularly important as to the issue 


of social distancing in the jail and capacity on the tiers.  


That was a major point of the Sheriff's response brief was 


that that effort was ongoing, that they were working towards 


50 percent capacity.  


Mr. Miller's exhibits to his declaration made clear 


they were not at 50 percent capacity in many dorms and were, 


in fact, at 70 to 100 percent capacity in many dorms, making 


social distancing impossible.  


Mr. Miller obviously has a lot of information about 


the operations on the ground in the jail, and so what we want 


to know from being in a short deposition is about what that 


social distancing looks like now because, as you can see from 


our pleadings, social distancing is a major part of our 


request for relief in the next proceedings. 


THE COURT:  So in terms of how many people are on 


what tiers and what the capacity of the tiers are and how 
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that's changed or not changed over the past number of weeks, I 


mean, he's not going to have that information committed -- 


he's not going to know that information off the top of his 


head.  He's going to be getting it from documents, and I'm 


just trying to get a handle on -- unless I'm missing 


something.  


I mean, unless this is like some sort of Encyclopedia 


Brown here who basically carries around all information in his 


head. 


What -- doesn't it make more sense just to ask for 


whatever the documentation is that is of a particular date?  


MS. VAN BRUNT:  I -- I understand that point, Your 


Honor.  If we're able to exhaust all efforts that the Sheriff 


is undertaking through a documentary process, an evidentiary 


process, because the issue is it's just not entirely clear 


what is being done entirely.  


The Sheriff says they're making efforts, and they say 


that several times, and we need to understand the extent of 


those efforts.  And definitions are a really useful language 


that is it just the 50 percent capacity?  


What else is being done in what tiers, in what 


division as to the quarantine population, as to the PUI 


population, as to the non-quarantine population?  It's just we 


need specificity on that and -- 


THE COURT:  So I'm now going to ask you about 
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Dr. Menella.  So what is it you're hoping to get from 


Dr. Menella if you get to take a deposition of her?  


MS. VAN BRUNT:  Sure.  And, Judge, if I can beg your 


patience and turn that over to Mr. Bowman who has this down 


pat. 


MR. BOWMAN:  Judge, with respect to Dr. Menella, the 


defendants have proffered her affidavit on multiple occasions 


with respect to the ability of Cermak to respond medically to 


the crisis in the jail, and our expectation is that 


Dr. Menella will be in a position to respond to questions 


about the extent to which Cermak is currently at or above its 


capacity to respond to the crisis and about the circumstances 


that -- that might unfold and how that would interact with 


Cermak's ability to respond.  


So that's -- that's essentially yet the issue of the 


medical capacity within the jail, the expectations of further 


spread, further overwhelming of Cermak, and how that would 


look. 


THE COURT:  So I guess, again, a similar question to 


what I asked Ms. Van Brunt.  So to the extent that what you're 


talking about is, you know, numbers of beds, where they are, 


how many are occupied, other types of equipment that's 


available, et cetera, et cetera, again, it's not likely 


that -- maybe she will know that off the top of her head, but 


presumably she's going to have to consult records.  
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So why doesn't it make more sense just to get the 


records on those?  


MR. BOWMAN:  I -- I think the records are important 


and -- and would inform their limited questions that we would 


ask, but the records often are not completely clear.  


And from the affidavits or the declarations that 


Dr. Menella has submitted, I think there is an unanswered 


question about the monitoring on the tiers, the way that 


looks, the extent to which it's possible, the extent to which 


staff is stressed and unable to do it, the extent to which 


the -- the degree of monitoring that should occur in 


compliance with accepted medical practice and then how things 


would look with respect to the number of beds, when a bed has 


to be used, and what the drill is where individuals have to be 


moved to Stroger or elsewhere, and, you know, at least the 


documents that are on the table so far are not sufficient to 


answer those questions. 


THE COURT:  Well, you haven't gotten any, so -- 


because there haven't been -- there hasn't been any discovery 


done. 


MR. BOWMAN:  Right.  I mean, there's been an 


extensive proffer of documentary evidence, but that's -- 


that's true, and -- that is true. 


THE COURT:  Okay.  So general question on both of 


those, and I'm just anticipating, you know, something that 
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Mr. Shannon or one of his colleagues, I think it was 


Mr. Shannon brought up the other day having to do with, you 


know, we're talking about people here who have not just very 


significant but very urgent and important responsibilities 


that they're dealing with, you know, on an hourly, daily 


basis, and a deposition is a very cumbersome thing that 


requires a lot of, you know, time and effort, not just the 


however long you're taking the deposition but the time before 


it and after it.  


So my other question then is assuming that I think 


you need this information, why doesn't it make more sense to 


have you to say, okay, let's -- let's -- let's submit some 


really focused and targeted and limited interrogatories that 


are directed to this stuff, which, you know, the Sheriff will 


have to answer under oath, consulting, you know, whoever he 


consults, whether that's Mr. Miller or Dr. Menella or whoever, 


and do it that way.  


So -- and obviously they'd still have to be involved 


in some way, but it would probably require less of a 


commitment of time than a deposition and all the preparation 


for that.  So is -- is there some reason to think that that's 


not an adequate alternative, assuming I think you're entitled 


to do this discovery?  And if it's not, tell me why not. 


MR. BOWMAN:  Your Honor, there's no reason specific 


to this case.  The general concern that we have with respect 
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to that approach just has to do with the issue of follow-up 


questions and the reality that in some circumstances, the 


deposition can be a lot less cumbersome in terms of being able 


to frame a second question in response to the answer that's 


given to clarify -- 


THE COURT:  Okay. 


MR. BOWMAN:  -- an answer and move forward -- 


THE COURT:  I get your point on that.  So I'm going 


to ask a question that really goes to a broader issue, and 


there's maybe some overlap with other things I want to ask 


here.  


So hearing what you're saying, it sounds like what 


you are trying to ascertain are -- is information regarding 


whether and the extent to which it is, A, possible for the 


jail to do more social distancing, and, B, whether they're 


actually doing it. 


Am I hearing you right?  


MR. BOWMAN:  I think that's a fair summary, yes, sir. 


THE COURT:  Okay.  So does that mean that it is not 


your position, the plaintiffs' position right now, that it's 


not possible for the jail to do something that would 


adequately, you know, consistent with Fourteenth Amendment 


rights, protect people within the jail?  


MS. VAN BRUNT:  Your Honor, this is Alexa Van Brunt.  


We believe that's dependent on the Sheriff's position 
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here, and that's not exactly -- it's not exactly clear what 


that is as our remedies requests have made clear -- 


THE COURT:  I don't understand what you mean when you 


say it's dependent on the Sheriff's position.  Explain that to 


me. 


MS. VAN BRUNT:  Well, for instance, one of the 


remedies we sought was transfer, and we believe -- 


THE COURT:  No, I understand that, but, I mean, 


that's -- that involves taking somebody out of the confines of 


the jail and putting them in some other type of confinement or 


detention or whatever.  


If -- if you -- if your view is that there's -- that 


that's required now because it's not possible for the Sheriff 


to confine everyone who's currently in the jail in the jail in 


a way that would be consistent with what you contend are his 


constitutional obligations, then you don't need the discovery.  


And so conversely, the fact that you've told me that 


you need the discovery in order to find out those things 


suggests to me that your position is not that the Sheriff is 


not capable of complying with his constitutional obligations 


within the confines of the jail.  Otherwise, you wouldn't need 


the discovery. 


MS. VAN BRUNT:  Correct, Your Honor -- 


MR. BOWMAN:  Your Honor -- 


THE COURT:  One person gets to answer that -- 
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MS. VAN BRUNT:  Sorry, this --


THE COURT:  No.  Stop.  One person is going to get to 


answer that question.  So do rock paper scissors and figure 


out who it is before somebody starts talking. 


MS. VAN BRUNT:  Could I -- 


MR. BOWMAN:  That would be Ms. Van Brunt.


THE COURT:  Okay.   


MS. VAN BRUNT:  Sorry.  


The first steps, you're right, Your Honor, the reason 


we're seeking the discovery is to find out whether it is 


possible to do social distancing in the actual jail facility 


at 26th and California, that is correct, and that's an 


essential first step, and it is not clear yet on the record we 


have. 


THE COURT:  Okay.  So then it's not your position 


that at this moment in time, that you're not taking the 


position that it's not possible for the Sheriff to comply with 


the requirements of the Fourteenth Amendment within the 


confines of the jail, correct?  That's not your position. 


MS. VAN BRUNT:  Based on the evidence we have now, 


that is not our position.  It is up to the Sheriff, it's our 


position, as to whether that is possible, and we need records 


to verify that. 


THE COURT:  Okay.  So I -- I want to take the -- I 


want to take the directly responsive part out of that, the 


Case: 1:20-cv-02134 Document #: 62-7 Filed: 04/17/20 Page 13 of 43 PageID #:1713







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


05:08:11


05:08:25


05:08:45


05:09:06


05:09:27


 


14


directly responsive part of that, repeat it to you and make 


sure I'm understanding it right.  


What I heard you just to tell me that based on the 


state of the record as it currently exists right now at this 


moment, it is not the plaintiffs' position that the Sheriff 


cannot possibly comply with the requirements of the Fourteenth 


Amendment within the confines of the jail.  


Am I correct?  


MS. VAN BRUNT:  At this moment on the record we have, 


that is correct, Your Honor. 


THE COURT:  All right.  Good.  Thanks.  


All right.  So I have one other question about the 


document requests, and it really -- it's the first one, which 


is the one that asks for basically identification of folks 


that have, you know, various types of medical conditions, and 


I guess it struck me just on its face that it's a -- it's a 


pretty large undertaking.  


You may know more than I do, at least from your 


perspective, and I can certainly ask the Sheriff's counsel 


this, but do you have some reason to think that this is the 


type of thing that can be easily, in a relatively 


non-burdensome way, pulled up out of, you know, whatever 


records the Sheriff and the jail might have about detainees 


currently?  I mean, you're basically -- 


MS. VAN BRUNT:  Yes, there's -- 
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THE COURT:  -- asking, there's essentially a list of, 


you know, maybe a dozen or so conditions, and you want to know 


anybody who has any of those conditions or who is over 65.  


The 65 part my guess is you can do that with a computer 


search.  


Is the rest of it, to your way of understanding, 


readily accessible?  


MS. VAN BRUNT:  Yes.  Your Honor, it is our 


understanding, based on talking to people who have actually 


worked inside the jail, including our expert who submitted a 


declaration, Dr. Puisis, that there is a system by which 


detainees are tagged with specific health conditions in the 


system, and that they can then be pulled up by those health 


conditions.  


And there is, as our discovery makes clear, there is 


a health alert put on detainees that is transmitted between 


Cermak and the Sheriff's Office. 


THE COURT:  Okay.  


MS. VAN BRUNT:  I will say one more thing, which is 


also our position that the Sheriff should already have a list 


of this medically vulnerable group for purposes of protecting 


them under the Constitution.  So whether or not they have a 


list is relevant due to the underlying claim also. 


THE COURT:  All right.  Thanks.  


Okay.  So I want to give defense counsel a chance to 
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talk about the request for expedited discovery, and, I mean, 


you may have various points on that, Mr. Shannon and 


Mr. Shannon's colleagues, but I'll let you do them in whatever 


sequence you want to, and then I'll just come back at the end 


and pick up whatever questions I have.  


So go ahead.  


MR. SHANNON:  Okay.  Thank you, Your Honor.  


I was wondering if it would make sense to start, but 


I'll take Your Honor's direction on this, with some updated 


information on numbers and statistics coming out of the jail 


because I know that is something that Your Honor -- 


THE COURT:  That would be terrific. 


MR. SHANNON:  Okay.  And I will tell Your Honor that 


we are working on a more comprehensive and formal report along 


these lines, but I do want to make it on the record, and 


please know I've done my best.  


I have to qualify what I'm about to say with only in 


the respect that I've done my best investigation to verify 


these numbers, and I do want to provide them to you, but we 


will get you a more formal presentation as part of one of our 


more recent -- or upcoming filings, rather.  


So according to the numbers that we are looking at 


and how we are tracking, Your Honor, it does appear that the 


situation at the jail spiked approximately a week and a half 


ago.  And, for example, the number of detainees testing 
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positive is decreasing.  We had gone from a high of 289 


positive tests, and we currently today are at 167 positive 


tests. 


THE COURT:  Okay.  I have to ask you a question about 


that.  


So unless -- so I may be missing something fairly 


obvious here, but a detainee is a detainee and if you have -- 


the number wouldn't go down unless people are either being 


sent out or not being counted for some other reason or they've 


passed away. 


MR. SHANNON:  Well, not the latter.  Exactly, and if 


I could add, Your Honor, what you are picking up on is that we 


currently have approximately 149 detainees in the convalescent 


tier, all right?  These are detainees that are at various 


stages along in their recovery. 


THE COURT:  Got it. 


MR. SHANNON:  So that 149 is not included in the 167 


figure that I provided. 


THE COURT:  Understood.  Okay.  Now I get it. 


MR. SHANNON:  Okay.  Walking through my list, Judge, 


the number of those detainees pending test results also 


appears to be going down, and that number currently stands at 


15. 


THE COURT:  So those are people who have been 


tested  -- 
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MR. SHANNON:  The numbers -- 


THE COURT:  Those are people who have been tested, 


and you're waiting for the results?  


MR. SHANNON:  I believe that is correct. 


THE COURT:  Okay.  Go ahead. 


MR. SHANNON:  The number of negative test results is 


going up, so these are, you know, numbers that we want to go 


up.  And that number currently stands at 56. 


THE COURT:  Okay.  


MR. SHANNON:  The number of daily bookings, I have 


those figures, too, if you would like, Your Honor. 


THE COURT:  Okay.  That would be great, yeah.  


MR. SHANNON:  And I believe Mr. Scouffas can add to 


this, if he can.  I believe I just have release figures, Your 


Honor, and -- 


THE COURT:  Fair enough. 


MR. SHANNON:  I had provided aggregate population 


numbers at the last hearing.  84 detainees were released 


yesterday.  34 were released to electronic monitoring.  And, 


Your Honor, I'm sorry, I should know whether that 34 is 


included in the 84 or not, and I'll have to find that out for 


you. 


THE COURT:  I get it.  That's okay.  No worries.  


MR. SHANNON:  Okay.  And then should I move on?  


THE COURT:  Yes, you should.  Thanks. 
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MR. SHANNON:  So we have spent a lot of time, Your 


Honor, trying to digest and appreciate the plaintiffs' brief 


and their filing.  Frankly, some of the comments that we've 


heard today are impacting that analysis, so that is ongoing.  


We did pick up on the fact that what they appear to 


be focused on happens to be two aspects that were covered as 


part of our emergency proceedings and importantly a subject of 


your TRO order, which is still in effect, at least as it 


relates to the emergency nature of things and the timing of 


what we'll be dealing with.  


I suppose what I would start with, Judge, is to make 


sure that before we get into the contours and the allowance of 


discovery, we are having what we believe to be a very 


important discussion about some threshold legal issues, which 


at the very least we believe should affect the scope of 


discovery and allowable discovery.  


So, for example, and frankly, Your Honor, I'm going 


to have to process this with my colleagues with the benefit of 


Ms. Van Brunt's comments here today.  One very important 


threshold legal issue that -- that we think that plaintiff 


appears to be suggesting is that they could prove a reasonable 


likelihood of success on the merits even where we are in 


compliance with not only the Court's emergency order, but with 


the CDC guidelines, and whether they -- whether they, as a 


legal matter, could establish that the Sheriff is acting 
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unreasonably -- objectively unreasonably in following the CDC 


guidelines for correctional detention facilities. 


THE COURT:  Let me just interject. 


MR. SHANNON:  And -- 


THE COURT:  Mr. Shannon, let me just interject.  


MR. SHANNON:  Okay. 


THE COURT:  I read the plaintiffs' written materials 


the same way.  There was a short discussion in there about 


whether compliance with, you know, rules, regulations, advice 


from authoritative sources is sufficient to comply with the 


Constitution.  


The argument was made that it -- it isn't 


necessarily, and that was then part of a discussion, if I'm 


recalling right, that one of the things that the CDC 


guidelines do that the plaintiffs, I think, were contending is 


not constitutionally acceptable in the context of correctional 


or jail -- correctional facilities or jails is the CDC 


guidelines, as was pointed out, allow leeway for, for want of 


a better word, feasibility, and the plaintiffs are saying, 


maybe not quite in this way, but saying that's really 


constitutionally not a concern or not an issue.  


So I read it the same way you did that the plaintiffs 


were contending that even if they've -- even if you comply, 


the Sheriff complies with CDC guidelines, that is not the end 


of the story. 
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MR. SHANNON:  And we think that that's an important 


legal threshold issue, Your Honor.  And stated another way, it 


did not appear to us, at least on the papers, that plaintiff 


is suggesting that we -- that we are out of compliance with 


CDC guidelines or Your Honor's temporary restraining order.  


I suppose they would prefer to have, you know, more 


assurances in that respect, but that -- that, I think, is an 


important legal threshold issue and potentially dispositive on 


whether we should be getting into discovery.  


The plaintiffs' brief also but relatedly appears to 


really take an overly narrow, and this is certainly not to 


understate the importance of social distancing, but an 


erroneously narrow view of the methods and tools available to 


a detention facility to guard against the spread of the virus, 


and there's no accounting, for example, for the distribution 


of masks. 


There is an important legal threshold issue, Your 


Honor, on class certification that has not been dealt with 


here.  So I -- before we get to the suggestion of written 


interrogatories, our position really is that as a matter of 


efficiency and as a matter of staging and structure, there are 


important threshold legal issues that we think could be dealt 


with that would likely eliminate the need for any discovery or 


at least limit it in a way that is much more workable than 


suggested. 
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THE COURT:  So let me ask you -- 


MR. SHANNON:  For example -- 


THE COURT:  Let me ask this question back to you, and 


that would be -- so, I mean, I assumed honestly that part of 


your argument on discovery was going to be we don't need it 


because there are legal barriers to the case, and that's kind 


of what you're saying.  


So what -- do you have a proposal as to how to get 


those out on the table, get them -- and get them decided by 


me?  


MR. SHANNON:  It would be -- it would be certainly 


very quick briefing. 


THE COURT:  So are you talking about you -- I want to 


get real specific on this.  


Are you talking about you filing some sort of a -- I 


don't know what it would be.  I don't know if it's necessarily 


a motion to dismiss or whether it's a -- whether it's a 


response to the preliminary injunction motion that basically 


says that -- argues that it's legally -- that even if it's -- 


that it's legally deficient in some way.  I mean, I'm not sure 


if you've gotten far enough into it to have a sense of what it 


is exactly you want to file.  


So that's the first question.  And then the second 


question is when are you proposing to file it?  


MR. SHANNON:  Right.  So, Your Honor, to be frank 
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with you, we have been round tabling it out whether or not we 


need to ask for, and I think we need to reserve the right at 


least to ask for an opportunity to respond to the filing of 


last night in writing, but we knew that we were going to -- 


THE COURT:  Sure. 


MR. SHANNON:  -- our insistence upon that was going 


to be dependent upon what we talked about here today.  


And to answer your question, I think it would really 


be focused on addressing the threshold substantive issue, 


which appears to be one of social distance because in our 


minds, if -- pending resolution of that issue, you would not 


even get to the PLRA or habeas or release or transfer issue, 


if I'm understanding the plaintiffs' view of things, that we 


would deal with that issue first and that we would -- we 


would, on the arguments on papers already filed, raise what we 


believe to be threshold issues to establish that the discovery 


that they are seeking is not appropriate or necessary at this 


point and -- because they can't prevail on a reasonable 


likelihood of success on the merits. 


THE COURT:  Okay.  So that was question 1.  So do you 


have an answer to question 2, question 2 being when?  


MR. SHANNON:  Could I -- could I consult with my 


co-counsel as we answer that question, Your Honor?  


THE COURT:  So, you know, yeah.  I mean, honestly I 


would have thought you'd know an answer to that, but that's 
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fine.  


I mean, if you all want to -- everybody wants to 


group text everybody back and forth, because I assume you're 


not in the same spot, go for it. 


MR. SHANNON:  I'm going to hand it over to 


Ms. Sperry, if I could, to speak to that. 


THE COURT:  Okay.  So Ms. Sperry, you've now been 


put -- 


MR. SHANNON:  Gretchen, are you there?  


MS. SPERRY:  I'm sorry.  I was on mute. 


MR. SHANNON:  Oh, sorry. 


MS. SPERRY:  Sorry about that. 


My problem this time was that I was on mute.  I 


apologize. 


THE COURT:  Go ahead. 


MS. SPERRY:  I think the number of issues that we 


would be addressing are -- are lengthy.  They're substantive.  


They're dispositive. 


THE COURT:  Just give me the bottom line, okay?  


Honestly, there's not enough hours in the day for me to go 


through all of this, so just give me the bottom line.  I just 


want an answer to my question:  When?  


When is somebody going to be, on the defense side, 


going to be in a position to file whatever it is you want to 


file that basically explains to me why there shouldn't be any 
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discovery because there's these basic infirmities in the 


plaintiffs' case?  Just give me a date.  What's the date?  And 


we'll talk about it. 


MS. SPERRY:  Friday night.  Friday night. 


THE COURT:  Friday night?  You mean as in the day 


after tomorrow?  


MS. SPERRY:  Correct. 


THE COURT:  Okay.  


Okay.  And just to be clear, what you'd be filing, 


and I gave kind of a summary of my own there a second ago, 


you'd be filing some sort of a -- maybe not a complete 


response, but at least a partial response to the motion for 


preliminary injunction and the motion for expedited discovery 


that basically says here's these basic problems with the 


plaintiffs' case.  And when I said PI and discovery, it could 


also include the class cert. issue obviously because that's 


embedded in there. 


There's these basic problems in the plaintiffs' case 


that ought to cause you to either carve it way back, eliminate 


it entirely or, at a minimum, you know, eliminate, carve back 


or whatever the discovery.  


Is that a reasonably-close-enough-for-government-work 


summary?  


MS. SPERRY:  That's exactly right, Your Honor. 


THE COURT:  Okay.  All right.  
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All right.  So let's just -- let's just pause right 


there for a second, and I want to switch over to another issue 


because, I mean, obviously this is a very significant case, 


but I've got other cases, too, including people who are -- at 


the same time I'm dealing with this, I'm essentially acting in 


the same capacity as those judges who are hearing the bond 


motions that the public defender is filing, and I've got one 


of those that I've already moved back during this phone call a 


little bit and I'm going to have to deal with at some point.  


So I wanted to ask a couple of questions about the -- 


about the PLRA issue, and starting off with -- so, look, guys, 


these are going to be very specific questions.  I want very 


direct and specific answers.  If you start hemming around, I'm 


just going to cut you off.  


So on the PLRA three-judge court issue, my 


understanding of the plaintiffs' position when you filed the 


previous round of briefs, in other words, the ones that were 


on file before the TRO hearing, was that you were asking -- 


you were asking -- you were suggesting that the creation of a 


three-judge court be put into the works, in other words, get 


the ball rolling so that it's ready because we think we're 


going to need it, and you weren't specifically asking for it 


at that point.  


I -- I think that I'm reading the paper, the document 


that you filed last night, as saying, okay, it's time to 
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create a three-judge court.  So first question is am I reading 


that right?  


MS. GRADY:  Your Honor, this is Sarah Grady.  I -- 


THE COURT:  It's -- I just -- I'm sorry, Ms. Grady, I 


just need a one-word answer, and then I'm going ask the 


follow-ups.  


So the answer is yes, and so the question I then have 


is what is it, how is it that you think the trigger for doing 


that has been met in light of what was said to me by Ms. Van 


Brunt that it isn't the plaintiffs' position right now that 


it's not possible for the Sheriff to comply with the 


Fourteenth Amendment within the confines of the jail?  


MS. GRADY:  Our position is that the three-judge 


panel should be convened unless the Sheriff takes the position 


that social distancing is possible.  If the Sheriff is -- 


believes that remedy is available, then it is our position 


that that's a remedy that should be pursued first.  


If the Sheriff agrees that social distancing is 


impossible, it is our position that three-judge panel should 


begin. 


THE COURT:  Yeah, I'm just -- I'm trying to process 


that here for a second.  


Okay.  I mean, honestly, and with great respect, I 


regard that as a bit of a dodge.  Ms. Van Brunt said to me, 


and I asked her not once but twice and she said it twice, it's 
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not the plaintiffs' position at this point that the record 


reflects that the Sheriff can't comply.  


There's such a thing as a burden of proof here, and, 


I mean, I understand why strategically, tactically or whatever 


you want to throw this back into the defendant's lap and say, 


well, let's hear what they have to say about it, and I can 


maybe require them to include that in the document that they 


want to file on Friday; but there has -- the trigger has to be 


met in some way.  Something has to happen in order for the 


trigger under 3626(a)(3)(A) to be met, and I'm -- I just need 


to know what it is.  What's -- has the trigger been pulled 


yet, and what is it that's pulled the trigger?  


MS. GRADY:  Well, 3626(a)(3)(A)(1) requires a 


previous order for less intrusive relief.  I believe that the 


order on improving conditions would satisfy that, but I -- I 


agree that the record as it stands does not currently support 


a finding that social distancing is impossible.  


I mean, quite frankly, our concern is one of timing.  


So if defendants are taking days to respond and put their 


position out there, then we've lost several days.  I mean, 


that's just parked on the table why --


THE COURT:  I get that .


MS. GRADY: -- we are taking the position we are. 


THE COURT:  I get that.  Okay.  


MS. GRADY:  So -- so the way the record stands as it 
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stands right now, we don't have evidence in the record 


sufficient for Your Honor to make a finding that social 


distancing is impossible, and -- and so that may need to be a 


predicate.  


I do believe that at the very least, the Sheriff 


should either today or part of their brief go on record as to 


the possibility of that, and it may be that we need to have 


that predicate order before a three-judge panel is convened.  


The reason I would like to have that answered today 


is obviously in the interests of time and the safety of our 


clients. 


THE COURT:  Okay.  I will -- I do want to say one 


thing, and I don't think I'm talking out of school by saying 


this, that I -- I on -- what's today?  Today -- whatever date 


that I issued the order.  I'm blanking on what date that was. 


CLERK BRUTON:  Friday. 


THE COURT:  Friday.  On Friday, I notified Chief 


Judge Wood of the pendency of the case and of the possibility 


that at some point in the future there might be a request made 


to appoint a three-judge court, and so the Chief Judge of the 


Circuit is aware of it.  


And as I understand it, the PLRA reverts over to 28 


U.S.C. I think it's 2283, or something like that, which gives 


it to the Chief Judge of the Circuit to appoint it.  But I 


just wanted -- I did that to either alert her, give her 
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a heads up, so to speak, so she was aware the issue is out 


there.  So that much has been done, so it's not going to come 


as a great shock if we get to that point.  


So -- okay.  I think I've got -- I think that's -- I 


think I've got the answer that I needed to the question.  So 


here's what I -- here's what I think -- let me -- well, 


actually, let me ask Mr. Shannon another question, and you did 


speak to this a little bit yesterday when we were talking just 


hypothetically about the anticipated motion for expedited 


discovery. 


Can you -- do you want to talk at all about -- and if 


Mr. Scouffas wants to chime in because I know Mr. Scouffas has 


a really good sense, as good as anybody, about the nature of 


records and how accessible they are and so on.  I mean, I've 


dealt with Mr. Scouffas in quite a lot of cases, and he knows 


this stuff.  


So do you want to talk at all about the question of 


burdensomeness, No. 1, on the records request that the 


plaintiffs have proposed to make and, No. 2, the question of 


burdensomeness on the possibility of depositions of the two 


individuals that they've asked for?  


MR. SHANNON:  Yes, Your Honor.  I'll start, if it's 


all right, and then I'll let Mr. Scouffas weigh in. 


One, and I don't mean to be dramatic about it, but to 


follow up on my prior comments, the burden now is different 
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than the burden than the other time, and everything -- 


THE COURT:  Understood. 


MR. SHANNON:  -- we do that details these people is 


burdensome.  


I -- as it relates to deposition discovery, that 


would be extraordinarily burdensome because there's 


preparation that's involved, there's time that's involved.  I 


will tell Your Honor frankly that one of the real concerns 


that we have in terms of how this would have to be structured 


before we would be, we believe, able to get into any sort of a 


meaningful discovery process, and this has been part why we 


think our threshold legal issues are important, is we think 


all things being equal, plaintiff has already apparently had 


an opportunity to consult with experts and has had the benefit 


of their thoughts and input, and we don't -- I think we would 


not agree, and we think it's cumulative, but we have not.  


And the notion and idea of retaining an infectious 


disease consulting expert at this point would be a very, very 


difficult undertaking, and I think before -- 


THE COURT:  I think they're all probably pretty 


occupied at the moment, so -- 


MR. SHANNON:  And before we would get into oral 


discovery speaking about the issues and speaking about what 


plaintiffs' experts say, we think we should have the right to 


that.  That would be very burdensome.  
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On the records, Your Honor, I can say this.  I'm not 


sure, in terms of the burden and the scope, that I'm tracking 


why these medical records and why these medical alerts are 


relevant to what I think we've all agreed upon is the 


threshold substantive issue, which is social distancing.  And 


then beyond that, Mr. Scouffas, can you -- or maybe Lyle for 


that matter -- 


THE COURT:  So I can -- I don't want to speak for the 


plaintiffs on this, but -- and there may be more than one 


reason why they're asking for those records, but so -- but a 


couple that I guess I've gleaned from what I've read and what 


I've heard would be, No. 1, having a sense of the number of 


detainees at the jail who are either older or suffer from 


significant medical conditions that would put them in a 


high-risk category if they contract coronavirus disease would 


be significant in determining the, you know, any number of 


issues relating to the preliminary injunction.  Maybe starting 


at the end would be, you know, a question of the potential for 


irreparable injury and balance of harms.  


On the front end, it might have a bearing on, you 


know, the question of reasonableness of the Sheriff's actions 


or inactions, reasonableness being something that's based on 


a, you know, usually a large number of factors.  


So that would be one thing.  And then another thing 


would be, and this was alluded to, I think, by Ms. Van Brunt 
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in a comment that she made earlier, just to know whether the 


Sheriff has a -- by getting the discovery, it would give some 


indication of whether the Sheriff has a current sense of who 


the higher-risk people are, which, again, sort of feeds back 


into the question of readiness and reasonableness and so on.  


So that's -- I mean, that may not be everything, but 


that's some of it.  I mean, you know, one can take the 


position on the defense side is that, hey, Judge, we concede 


that there's, you know, a large number, in the hundreds at 


least, of people in the jail, detainees in the jail who are 


either -- who are either over 65 and/or have, you know, one or 


more medical conditions on the list that the plaintiff 


provides, and that would, I guess, deal with a -- if nothing 


else, a numerosity question on the question of class 


certification.  


It might also deal, depending upon -- you know, the 


depth to which you conceded the point might deal with some of 


the other issues, but I think that's what I described before 


is my understanding of at least part of why they want it.  


So anyway, that's just my thought.  


You were about to hand it off to Mr. Scouffas, I 


think. 


MR. SHANNON:  Yes.  Nick, and perhaps if any of it 


relates to Cermak, I would invite Mr. Henretty to weigh in as 


well. 
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MR. SCOUFFAS:  This is Nick Scouffas.  


Looking at the requests for production that they sent 


to us.  No. 1, besides age, you're correct that age would be 


pretty relatively easy to ascertain for our detained 


population.  


In terms of medical vulnerability besides age, the 


Sheriff's Office does not have, you know, possession of and 


understand exactly people's certain conditions, but 


information was kept by Cermak Health Services.  


We receive certain medical information through 


alerts, and this alert system which would -- these would be 


alerts that are used to impact operationally how we're going 


to make decisions, housing decisions, dietary decisions, allow 


them to possess things that would otherwise be contraband, 


such as, for example, an inhaler for asthma. 


THE COURT:  Right.  


MR. SCOUFFAS:  We would have that information, and we 


could pull alert information relatively easy, but that would 


not tell you if someone has a moderate to severe asthma 


problem. 


THE COURT:  Fair enough.  Okay. 


MR. SCOUFFAS:  I don't believe we would be able -- 


THE COURT:  Can I just -- Mr. Scouffas, can I just 


make sure I'm understanding what you said?  I'm just going to 


try to translate it a little bit.  
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So it sounds like to me that what you're saying is if 


what somebody was asking is give us a list of all of the 


people who have medical alerts, we can do that.  What that's 


not going to tell you is specifically what the nature and 


level of the severity of the condition is for any particular 


person.  


Am I hearing that right, or did I read too much into 


what you said?  


MR. SCOUFFAS:  No, I think that's exactly right. 


THE COURT:  Okay.  


Okay.  So in other words, you would be able to, 


because it's a flag or a tag or whatever within the database, 


you'd be able to run a report of, okay, here's the inmates who 


have medical alerts; but in order to figure out whether it's 


asthma or whether they have an inhaler or they have chronic 


bronchitis or whether they have diabetes or whatever, that is 


not something that's flagged on the medical alert itself.  


You'd have to drill down more in order to get that.  Am I -- 


MR. SCOUFFAS:  Right. 


THE COURT:  -- getting that right?  


MR. SCOUFFAS:  Yes, that's correct.  Especially when 


you look at the list of things we're actually talking about. 


THE COURT:  Right. 


MR. SCOUFFAS:  You know, like an epilepsy, we would 


not know epilepsy.  He would have a lower bunk alert so that 
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we didn't put him in a top bunk -- 


THE COURT:  Got it.


MR. SCOUFFAS:  -- something along those lines. 


THE COURT:  Right. 


MR. SCOUFFAS:  It's things like that. 


THE COURT:  Okay.  All right.  Okay.  


MR. SCOUFFAS:  And then moving on, I think in No. 2, 


you know, burdensome-wise, I don't think those would be huge 


pulls that we couldn't get, you know, once every once in a 


while.  That would just be -- that would be just running a 


data query, I believe.  


Those people are very busy.  I wouldn't want to have 


to do that daily, but it is something we could do in a 


reasonably short amount of time.  


No. 3, which is asking about the number of people 


reporting to work -- 


THE COURT:  That's basically asking for -- 


MR. SCOUFFAS:  -- I don't --


THE COURT:  That's basically asking for how many 


call-offs you have, I'm assuming, or at least the flip side of 


that maybe. 


MR. SCOUFFAS:  That -- that could be.  I don't know. 


MS. VAN BRUNT:  This is Alexa Van Brunt.  


This is correct, Your Honor.


THE COURT:  Yeah. 
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MR. SCOUFFAS:  That would be a little bit more 


difficult on a daily basis shift by shift.  I believe that 


we'd have to go in there and work that data out.  I don't 


believe we have like a "this number of people showed up 


totally compound wide."  I think it's more based -- drilled 


down by division, so I'd have to get back to you on exactly if 


we're able to do that. 


THE COURT:  All right.


MR. SCOUFFAS:  But there's probably a way to do it. 


THE COURT:  All right.  Thanks.  


Okay.  So I think I have -- I think I have a bit of a 


plan in mind here, and I just want to say that, you know, 


that -- that -- I mean, I understand on the one side 


there's -- on the plaintiffs' side there's a concern that, you 


know, we're dealing with a fast-moving situation, the case 


needs to move fast, too, and I understand that on the defense 


side -- and I'm not trying on either side to encapsulate the 


entirety of your concerns by the very brief comment that I 


just made and what I'm about to make -- but on the defense 


side, there's a concern that, hey, Judge, we're working with 


both hands and both feet already; don't put more burdens on 


us.  And I completely get all of that. 


You know, it's an important -- you know, everybody's 


got important things that they're doing, and it's a lot of 


work, and I appreciate that not just the lawyers involved but 
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more -- perhaps more importantly the clients involved on both 


sides have a lot that they're dealing with and concerned 


about.  


I'm just little ol' me dealing with a lawsuit here, 


okay, and trying to -- trying to deal with that in a way that, 


as best as I can, accommodates the concerns on both sides but 


also has to keep in mind that, you know, there are safety 


issues, and those do not necessarily all run one direction.  


So this is what I think the plan is here.  I just 


want to think about this for a second.  


Okay.  So I'm going to give the defense until -- so 


I'm going to ask -- remind me of the name of the person who 


was talking to me about Friday night?  


MS. SPERRY:  This is Gretchen Sperry. 


MR. SHANNON:  Gretchen Sperry. 


THE COURT:  Okay.  So here's my question for you:  Do 


you want until 8:00, or would you rather me put an earlier 


deadline on you?  


MS. SPERRY:  Well, we'll take the extra time, Judge, 


if you can accommodate. 


THE COURT:  You're just going to say to everybody you 


guys, you know, that's the wrong way to go about that.  You 


want the earlier deadline so you can be done with it.  


Don't say that in a joking way to minimize it.  


That's fine.  Okay.  So the defendants are going to 
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file -- so we're just going to call it a -- you can call it a 


response to the preliminary injunction motion, you can call it 


an initial response, you can call it whatever you want, but 


what you're going to put in there is the stuff that you told 


me about plus one thing that I'm going to add on.  


The stuff you told me about is basically what you 


consider to be the threshold issues, whether they're legal 


issues, factual issues or mixed legal and factual issues that 


you contend really ought to lead me to, for want of a better 


word, stop the lawsuit in its tracks or at least slow it way 


down or not allow discovery or deny the request for 


preliminary injunction or whatever.  


The one thing -- there's one thing I'm going to 


direct you to add to it, and then there's one thing I'm going 


to give you an opportunity to add to it if you want to.  


So the thing I'm going to direct you to add to it is 


I do think I want to get the Sheriff's position on -- I'm 


going to state this and you're going to say, boy, that's a 


really ambiguous question, Judge, so I'm going to try to 


define it after I state it -- the Sheriff's position on 


whether it is possible to, for want of a better word, 


rearrange people within the jail to accomplish social 


distancing, okay?  I want you to give me your position on 


that.  


Now, that may end up being an affidavit from 
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somebody.  It may end up being something other than that, but 


I think I need to have the Sheriff's position on that because 


it's pertinent to a number of issues.  


So when I say social distancing, so if your question 


back to me is what the heck do you mean by that, Judge, and 


I'd like to be able to give you an answer to that, but I think 


what we can reasonably use as a marker of it, so to speak, is 


if you take the CDC guidelines without the safety valve, for 


want of a better word, for feasibility.  Follow what I'm 


saying?  


In other words, I quoted them in the -- and referred 


to them in the opinion on the TRO the guidelines, the CDC 


guidelines for correctional facilities, or whatever it's 


called, basically says social distancing, but we recognize 


that this might not be feasible given the nature of the 


facility.  


So my question basically is if you take the 


feasibility thing off of it, is it accomplishable within the 


confines of the jail?  


MS. SPERRY:  Understood. 


THE COURT:  Yeah.  Okay, good.  I'm glad you got it.  


The thing that you can't -- obviously, you can put 


anything in a brief that you want to.  If you want to say 


anything about any of these PLRA issues, the three-judge court 


thing most specifically, you can put that in there, too.  
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And don't -- don't be concerned about -- I mean, 


obviously, I want you to keep the thing as to the point and 


succinct as possible, but don't be, you know, freaking out at 


7:00, oh, my God, we've got X pages, is the judge going to let 


us file that?  


So don't be freaking out about that.  I'll take care 


of that. 


MS. SPERRY:  Thank you. 


THE COURT:  So then what that's going to mean is that 


honestly, I'm going to need to get something from the 


plaintiffs.  If you want to file a reply to whatever they 


file, you're going to have it do it over the weekend.  


So I will again let you figure out who it is that you 


want to have answer this question, but -- so what, if you get 


their thing at 8:00 on Friday night, what's the -- when do you 


want to file whatever you're going to file in the reply?  


MS. VAN BRUNT:  Your Honor, this is Alexa Van Brunt.  


We will, in fact, file something over the weekend.  


Just kind of set the time, I think Sunday morning would be -- 


THE COURT:  Okay.  So just give me a time so I can 


put a time in there and everybody will know when they don't 


have to be waiting for it and when they do. 


MS. VAN BRUNT:  Okay.  How about actually -- 


THE COURT:  How about noon?  


MS. VAN BRUNT:  -- Sunday at noon?  
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THE COURT:  There you go.  That's perfect.  


Okay.  


MS. VAN BRUNT:  Your Honor, may I make one point 


about discovery just to mitigate some further -- 


THE COURT:  Yes, you may make one point about 


discovery. 


MS. VAN BRUNT:  Okay.  If the Sheriff says on Friday 


in his brief that social distancing is not possible, that 


would negate the need for some of our discovery, which would 


make it less burdensome also. 


THE COURT:  I get that.  I get that.  Okay.  


All right.  So I'm going to decide sometime between 


now and the end of the day on Sunday when we're going to talk 


again.  So my next -- yeah, my next weekday up in the queue 


isn't for a while, so I'd probably be having to -- if I 


conclude that we need to do some more talking, it's probably 


going to end up being as early in the morning on some day in 


the early part of next week.  


By early in the morning, I mean something like 8:30 


or, you know, somewhere in there so that I can get on and off 


before whoever the assigned judge is for that day has to kind 


of take over the equipment, okay?  


All right.  So we're going to go into recess, and so 


basically the order is going to say, yeah, 8:00 Friday and 


noon on Sunday.  
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And so one other thing I wanted to say about that is 


so -- and I know there was some filing issues with the 


defendants' stuff last weekend, I actually think that -- 


(Recording ended abruptly.)


CERTIFICATE


I certify that the foregoing is a correct transcript from 


the digital recording of proceedings in the above-entitled 


matter to the best of my ability, given the limitations of 


using a digital-recording system.


/s/Kathleen M. Fennell April 15, 2020 


Kathleen M. Fennell Date
Official Court Reporter 
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NOW COMES the Defendant, THOMAS J. DART, in his Official Capacity as 


Sheriff of Cook County, and for his Partial Brief in Opposition to Plaintiff’s Renewed 


Motion for Preliminary Injunction and Expedited Discovery [Dkt. 55], states as follows1: 


INTRODUCTION 


In response to every filing by Sheriff Dart, Plaintiffs assert a different heretofore 


unmentioned alleged constitutional violation. Each of these complaints amounts to 


nothing more than a disagreement about the policies the Sheriff has chosen to 


implement based on their demand for unrealistic and unattainable outcomes that the 


world’s renowned medical experts and epidemiologists have yet to achieve. Without 


voicing any objection to the latest testing, intake, and sanitation policies implemented at 


the Jail [Dkt. 55, p.4], Plaintiffs now turn their sights on social distancing, demanding 


that the Sheriff comply with standards that far exceed his constitutional obligations, but 


with which he nevertheless complies.  


The Sheriff’s frustration cannot be overstated: Plaintiffs persist in pursuing this 


unnecessary litigation that consumes valuable resources and pulls the Jail and Office 


staff off of the front lines of managing the coronavirus pandemic to wage a dispute that 


long ago could have been avoided with a cooperative and good faith effort to address 


their concerns with the Office before filing this lawsuit. The suggestion that the Sheriff 


is purposefully, or even inadvertently, withholding any effort to protect detainees and 


                                                 
 
1 Sheriff Dart does not waive and reserves the right to make any further legal arguments in 
response to Plaintiff’s Motion should it survive beyond the Court’s ruling on his objections on 
the following threshold dispositive issues.    
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his own Jail staff is belied by the extraordinary efforts taken over the past two months 


to identify and contain the spread of infection, as well as the quantifiable success those 


efforts have had. The prevention policies in place at the Jail have been thorough with 


data showing that COVID-19 cases at the Jail are under control and are being effectively 


managed. With this partial Brief in Opposition to Plaintiffs’ Motion for Preliminary 


Injunction, exposing the structural and substantive legal failures of Plaintiffs’ claims, 


the Sheriff hopes at last to put an end to this litigation.  


I. UPDATED REPORT ON PROGRESS AT THE JAIL  


In supplement to the report provided to the Court at the April 15 hearing, the 


Sheriff provides this update on progress at the Jail. With regard to the effectiveness of 


the numerous measures taken to reduce the spread of COVID-19 at the jail, the present 


data is encouraging.  Most significantly, the jail population has been substantially 


reduced over the last month. See Exh. A, Daily CCDOC Population Report.  Since 


March 8, the jail population has dropped 24%, from 5,710 detainees to 4,233 detainees 


on April 17.  This corresponds with the data on daily bookings and release (See Exh. B, 


Daily Bookings).  For example, on March 8, there were 200 bookings with 117 detainees 


not released on the day of booking (either through bond or EM).  Bookings have 


declined rapidly, and on April 16, there were 52 bookings with only 13 detainees not 


released on the day of booking.      


Meanwhile, the positive COVID detainees in isolation have generally been 


trending downward See Exh. C, CCDOC Testing Results.  After the COVID-19 outbreak 


at the jail in late March, a highpoint was reached on April 10, with 289 positive COVID 
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detainees in isolation.  Since then, there has been a relatively consistent decline with 180 


positive COVID detainees in isolation on April 17.  In comparison, the number of 


convalescent detainees in recovery has been increasing.  On April 5, there were no 


convalescent detainees in recovery.  On April 17, the number of convalescent detainees 


in the process of medical recovery has reached 170. Id. 


These successes, in addition to the many others reported by the Sheriff, 


demonstrate why Plaintiffs have not and cannot succeed on their ever-evolving claims 


against the Sheriff. This is particularly true with respect to Plaintiffs’ latest claim that 


the alleged failure to implement strict social distancing within a correctional facility—


beyond the standards set forth by the CDC Guidance on Management of Coronavirus 


Disease 2019 in Correctional and Detention Facilities—is objectively unreasonable. As 


will be shown below, not only are Plaintiffs unable establish a likelihood of success on 


the merits of their claims, but as a preliminary matter, they cannot overcome the 


significant structural legal hurdles necessary to obtain their desired relief seeking the 


immediate release or transfer of hundreds of detainees. In other words, Plaintiffs’ 


claims fail before they have begun. Therefore, the motion for preliminary injunction 


must be denied outright, obviating the need for a hearing or any request for expedited 


discovery. 


II. PLAINTIFFS CANNOT SUCCEED ON THE  MERITS OF THEIR CLAIMS 


The standard for a preliminary injunction is identical the standard for a 


temporary restraining order, which is well known at this point in the litigation. Dkt. 47, 


p. 10. Plaintiffs must establish that they will suffer irreparable harm without the 
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requested relief; they have no adequate remedy at law; and they are likely to succeed on 


the merits of their claim. If Plaintiffs can meet this threshold, then the Court must 


determine whether the harm to the public in categorically releasing hundreds of 


detainees outweighs the risk of harm to the Plaintiffs. These standards are exceedingly 


stringent here, where Plaintiffs seek a mandatory injunction requiring affirmative action 


by the Sheriff. Dkt. 47, p. 10.  


Plaintiffs’ motion must be denied not only because they cannot establish success 


on the merits of their claims, but as a preliminary matter, they cannot overcome the 


significant procedural and substantive legal hurdles that would allow this Court to 


grant their requested relief. First, Plaintiff Foster still has not exhausted all available 


remedies that would entitle him to release pursuant to a writ of habeas corpus. Even as 


to his preliminary effort to alter the conditions of bond, principles of comity and 


abstention counsel against this Court revisiting the state court judge’s finding that 


Foster’s risk to society upon release outweighs any possibility of harm that could befall 


him in the Jail. Second, Plaintiffs are not entitled to release or transfer under section 


1983 because their claims are procedurally barred by the Prisoner Litigation Reform Act 


(PLRA). Finally, Plaintiffs’ quest to obtain release on a class-wide scale is “untenable” 


and “unworkable” under either theory of relief because of the inherently individualized 


considerations involved in evaluating detainee release. Notwithstanding these 


procedural failures, on the merits, Plaintiffs cannot succeed on their due process claim 


because as this Court previously found, the Sheriff was entitled to rely on the CDC 


Guidance for correctional facilities with respect to social distancing in the living 
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quarters and common areas at the Jail, which complies with these standards. In practice, 


over the past month, the Sheriff has made significant structural efforts to increase social 


distancing in the living quarters at the Jail. At this point, the majority the tiers now 


house single-celled detainees and a majority of the dorms are now at 50% occupancy or 


less. Accordingly, the Sheriff’s efforts to increase opportunities for social distancing at 


the Jail have been objectively reasonable.  


 
A. Plaintiffs Cannot Succeed on the Merits Because They Cannot 


Overcome the Procedural Hurdles to Obtain the Requested Forms of 
Relief. 


 
As a preliminary matter, Plaintiffs’ cannot succeed on the merits of their claims 


because they are procedurally barred. As to Plaintiffs’ claim for habeas relief, Mr. Foster 


still has not exhausted his administrative remedies sufficient to invoke habeas relief. 


Moreover, while he did make a preliminary effort to seek a bond reduction in state 


court, he never sought appeal or rehearing on that finding. Moreover, Plaintiffs’ claim 


for release under section 1983 is barred by the Prisoner Litigation Reform Act (PLRA) 


because they have failed to satisfy the requisite conditions for pursuing relief under 18 


USC §3626. 


1. Plaintiffs are not entitled to habeas relief because they still have 
not exhausted their administrative remedies. 


 
Plaintiffs contend that Kenneth Foster “and the subclass he provisionally 


represents” is entitled to emergency release pursuant to a writ of habeas corpus based 


on his medical status, which he claims puts him at a higher risk of contracting COVID-


19. Dkt. 55, p. 14. The Court previously denied this request at the TRO stage because 
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Plaintiffs made no showing—and in fact, were unaware one way or another—that 


Foster, Mays, or any other detainees had availed themselves of existing (and still-


available) state court remedies to seek release through emergency bond proceedings. 


Dkt. 47, p. 12-13. The Court rejected the notion that pursuing such remedies was futile.  


First, it is important to note that the Court has not “provisionally” certified a 


subclass of detainees who “in addition to having health vulnerabilities that elevate their 


risk of serious COVID-19, also … sought release from the Jail” (Dkt. 55, p. 13) under the 


bond modification process relative to the instant motion for preliminary injunction, nor 


could it for reasons explained more fully in section II.C.3., infra. Also, the Plaintiff’s 


motion for class certification was not before the Court at the time the TRO motion was 


heard, and its provisional certification of all pretrial detainees relative to the conditions 


of confinement under Rule 23(b)(2) was entered sua sponte pursuant to its equitable 


power in that proceeding. That provisional class certification applies only to the relief 


granted in the TRO, and does not extend to the present motion, particularly where the 


Sheriff has not yet had an opportunity to respond to Plaintiffs’ motion for class 


certification. Dkt. 6.  


Plaintiffs now contend that Mr. Foster did in fact seek release by way of the 


expedited bond hearing process implemented by Judge Martin, but that his request was 


denied. The briefing in Mr. Foster’s case shows that he presented Judge Joyce with the 


same arguments he makes here: namely, that he should be released on bond because his 


medical condition makes him susceptible to coronavirus infection. Dkt. 55-6. However, 


in light of the violent crimes with which Mr. Foster has been charged—namely, robbery, 
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domestic battery, and false imprisonment—Judge Joyce evidently determined that Mr. 


Foster’s risk to society outweighed the potential risk of infection. Additionally, Judge 


Joyce was statutorily prohibited from releasing Mr. Foster to electronic monitoring in 


light of his domestic battery charge. Nevertheless, Mr. Foster has made no attempt to 


appeal or seek reconsideration of that ruling. However, he is not excused from pursuing 


this remedy: the Court previously rejected the notion that pursuing an appeal or 


rehearing so “unduly time consuming” as to make the process futile. Dkt. 47, p. 13. 


Accordingly, Mr. Foster still has not exhausted his administrative remedies, and 


therefore, cannot obtain release by way of a writ of habeas corpus. Nor do the principles 


of comity permit the Court to interfere with the paramount interest of the state courts to 


adjudicate criminal matters by revisiting Judge Joyce’s determination that Mr. Foster is 


too dangerous to be released.   


2. Plaintiffs are not entitled to release under section 1983 because 
their claims are barred under the PLRA. 


 
 Plaintiffs’ Preliminary Injunction Motion seeks two orders from this Court that 


arise out of their § 1983 claim2: (1) order the Sheriff to implement social distancing; and 


(2) order a three judge panel to be empaneled to enter a release order; (3) or order a 


“transfer” of detainees. Dkt. #55, pgs. 17-19 (“Mot.”). Plaintiff’s cannot meet their 


burden for relief under the PLRA.  


i. The PLRA prohibits this Court from empaneling a three-
judge court at this stage in this litigation. 


                                                 
 
2 The PLRA applies to all Section 1983 claims brought by prisoners. Walker v. O'Brien, 216 F.3d 626, 639 (7th Cir. 
2000). The PLRA has a broad definition of “prisoner” that includes pretrial detainees. 18 U.S. Code § 3626(g)(3).  
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Plaintiffs next argue this Court should immediately empanel a three judge panel 


through 18 U.S.C. 3626(a)(3) to consider a prisoner release order if the Court determines 


social distancing is impossible. Dkt. 55, p. 17. 


The PLRA prohibits this Court from entering empaneling a three judge panel at 


this point. A three judge panel is required under PLRA for a prisoner release order. 18 


U.S.C. 3626(a)(3)(B). There are two requirements that must be met before a court may 


enter a prisoner release order:  “(i) a court has previously entered an order for less 


intrusive relief that has failed to remedy the deprivation of the Federal right sought to 


be remedied through the prisoner release order; and (ii) the defendant has had a 


reasonable amount of time to comply with the previous court orders.” 18 U.S.C. 


3626(a)(3)(A). Neither requirement has been met here.  


First, this Court’s TRO Order denied Plaintiffs’ request for a TRO on social 


distancing in the jail. The Court found “[s]pace constraints at the Jail do not allow for 


the more preferable degree of social distancing that exists in the community at large.” 


Dkt. #47, pg. 25. The Court concluded that “plaintiffs have filed to show a reasonable 


likelihood of success on their contention that the Sheriff is acting in an objectively 


unreasonable manner by failing to mandate full social distancing. This is particularly so 


because the Sheriff's submission reflects an ongoing effort to modify custodial 


arrangements at the Jail in a way that will permit greater separation of detainees.” Id.  


As a result, this Court has not previously entered an order for less intrusive relief 


on social distancing. And, of course, it is impossible to find the Sheriff “has had a 
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reasonable amount of time to comply” with an order that has never been entered. Thus, 


it is premature to consider relief under 18 U.S.C. 3626(a)(3)(A).  


ii. This Court should not order a “transfer” of detainees.  


Plaintiffs motion also asks this court to “transfer” detainees. Though the motion 


does not specify the relief Plaintiffs seek, it references Plaintiffs previous filing in 


response to this Court’s April, 3, 2020 Order. In support, Plaintiffs argued the Sheriff 


has the authority under the Illinois County Jail Act to transfer detainees. Dkt. #26-1, pg. 


25. Plaintiffs cited to Section 125/14 of the County Jail Act, which states: 


At any time, in the opinion of the Warden, the lives or health 
of the prisoners are endangered or the security of the penal 
institution is threatened, to such a degree as to render their 
removal necessary, the Warden may cause an individual 
prisoner or a group of prisoners to be removed to some 
suitable place within the county, or to the jail of some 
convenient county, where they may be confined until they 
can be safely returned to the place whence they were 
removed. 730 ILCS 125/14. 


Contrary to Plaintiffs’ claims, all the County Jail Act envisions is that the Warden 


can remove prisoners to another “suitable place within the county.” Id. But Cook 


County only has the one jail facility. To find another “suitable place” to transfer 


detainees to, and then prepare that place and properly staff it to ensure public safety, 


would be, under the current circumstances, widely impractical if not impossible. It 


certainly would not be “the least intrusive means necessary to correct [any] harm.” 18 


U.S.C. 3626(a)(2). Plaintiffs have therefore not established a transfer under the County 


Jail Act is appropriate under the PLRA. 
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Though Plaintiffs’ briefing refers to “transfer,” their focus has been on a 


“transfer” to electronic home monitoring. Plaintiffs claim the County Jail Act provides 


the Sheriff the authority to “transfer” detainees to electronic monitoring. Dkt. #26-1, pg. 


25. But nowhere in the County Jail Act is electronic home monitoring, or any equivalent 


phrase or concept, referenced. Electronic monitoring is instead governed by the 


Conditions of Bail Bond section of the Illinois Code of Civil Procedure, which states the 


court may impose electronic monitoring as a condition of bond. 725 ILCS 5/110-


10(b)(14-14.3) Thus, under Illinois law, a judicial order is necessary for a detainee to be 


released on electronic monitoring. The Sheriff therefore lacks the authority to 


unilaterally release detainees on home monitoring. 


Plaintiffs also argue this Court, rather than a three-judge court, may order 


transfer to electronic monitoring under the PLRA. This too is incorrect. Plaintiffs 


attempt to support their argument  by citing to Plata v. Brown, No. C01-1351 TEH, 2013 


WL 3200587, at *8 (N.D. Cal. June 24, 2013). Dkt. #55, pg. 16. But the court in Plata was 


considering transferring inmates from one prison facility to another. Id. pg. 42, fn. 11. 


Here, Plaintiffs are seeking detainees be released under electronic home monitoring.  


Electronic home monitoring is not another “facility.” The PLRA defines a 


“prisoner release order” as one that “includes any order, including a temporary 


restraining order or preliminary injunctive relief, that has the purpose or effect of 


reducing or limiting the prison population, or that directs the release from or 
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nonadmission of prisoners to a prison[.]”3 18 U.S.C. § 3626(g)(4). Any order from this 


Court to “transfer,” to use Plaintiffs’ term, would have the effect and purpose of 


reducing the Jail population to achieve social distancing, and the would direct the 


release of detains from the jail. Such an order would therefore have to be issued by a 


three judge court. 18 U.S.C. § 3626(a)(3). In fact, the three judge court is what this 


District used to order the Sheriff to release detainees on electronic home monitoring 


through § 3626(a)(3) in United States v. Cook County, 761 F. Supp. 2d 794, 800 (N.D. Ill. 


2011).   


Finally, any “transfer” order would still have to comply with the PLRA’s 


requirement that “[t]he court shall give substantial weight to any adverse impact on 


public safety or the operation of a criminal justice system caused by the preliminary 


relief[.]” 18. U.S.C. § 3626(a)(2). The number of detainees currently on electronic 


monitoring is 2,904. (Ex. A) This is an increase of nearly 450 detainees on electronic 


monitoring since March 17, 2020. Ex. D, Scannel Dec. As a result, an order that transfers 


detainees would have the risk of overloading the Sheriff’s electronic monitoring system, 


which would create a grave risk to public safety. 


iii.  A preliminary injunction ordering the Sheriff to 
implement social distancing would be improper 
under the PLRA. 


 
Plaintiffs request this Court enter a preliminary injunction ordering the Sheriff 


“to take all possible steps to implement medically required social distancing because it 


                                                 
 
3 “Prison” and “Prisoners” are broadly defined to include jails and detainees. 18 U.S. Code § 3626(g)(3),(5). 
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is the only way to prevent a severe risk of harm.” Mot. pg. 8. The PLRA states that an 


preliminary injunctive relief “must be narrowly drawn, extend no further than 


necessary to correct the harm the court finds requires preliminary relief, and be the least 


intrusive means necessary to correct that harm.” 18 U.S.C. 3626(a)(2). In addition, the 


Court “shall give substantial weight to any adverse impact on public safety or the 


operation of a criminal justice system caused by the preliminary relief and shall respect 


the principles of comity set out in paragraph (1)(B) in tailoring any preliminary relief.” 


Id.  


The order Plaintiffs seek would have a significantly adverse impact on the 


operation of the Jail. Regardless that the CCSO has already taken “all possible steps” to 


implement social distancing, there are instances where social distancing must yield to 


security concerns (for example, housing certain classifications of detainees, medical 


concerns, or breaking up fights). An order mandating social distancing would impede 


the Sheriff’s ability to address security and medical issues that may arise.  


Furthermore, Plaintiffs have not offered this Court any guidance on how this 


Court could draft a narrowly tailored order that would direct the CCSO to do anything 


more than he is currently doing. As the Jail population has decreased, the CCSO has 


used that flexibility to provide detainees more space to achieve social distancing. More 


importantly, since this Court’s TRO Order denied social distancing relief in the Jail, the 


CCSO has obtained enough masks to provide every detainees with a new PPE surgical 


mask everyday until June 7, 2020. Ex. E, Miller Dec. The CCSO is therefore providing 


detainees in the Jail with better protection from coronavirus than most essential 
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workers are receiving. While complete social distancing is the ideal, the ability to 


provide each detainee with a surgical mask lessens the risk to detainees in situations 


where complete social distancing is not possible.   


3. Plaintiffs requested relief is inherently individualized and 
cannot be granted on a class-wide basis.  


 
Plaintiffs also cannot succeed in obtaining the ultimate relief they seek because 


the decision to release or transfer a detainee from the Jail is an inherently individualized 


process that is not amenable to class-wide resolution. The requirements for class 


certification seeking injunctive relief under Federal Rule 23 are: (1) numerosity; (2) 


commonality; (3) typicality; and (4) adequacy of representation. Fed. R. Civ. P. 23(a)(2). 


The failure to satisfy any one of these elements precludes class certification. Arreola v. 


Godinez, 546 F.3d 788, 794 (7th Cir. 2008). In this case, the inherently individualized 


process of assessing a detainees risk to the public when seeking release or transfer from 


custody precludes a finding of commonality or typicality, and class certification must be 


denied under either theory of relief. Id.  


Generally speaking, to satisfy the commonality element, the plaintiff must show 


there are questions of law or fact common to the class. However, this means more than 


that they all suffered a violation of the same provision of law. Rather, the plaintiff must 


demonstrate that the class members have suffered the same injury. Wal-Mart v. Dukes, 564 


U.S. 338, 360 (2011). The crux of commonality is “not the raising of common questions,” 


but rather, “the capacity of a classwide proceeding to generate common answers apt to 


drive the resolution of the litigation.” Id. (internal quotations omitted).  
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In the specific context of a Rule 23(b)(2) class seeking injunctive relief, the 


analysis centers on whether “the party opposing the class [allegedly] has acted or 


refused to act on grounds that apply generally to the class so that final injunctive relief 


or corresponding declaratory relief is appropriate respecting the class as a whole.” Fed. 


R. Civ. P. 23(b)(2); Jamie S. v. Milwaukee Public Schools, 668 F.3d 481, 498-99 (7th Cir. 


2012) (emphasis added). However, “claims for individualized relief … do not satisfy Rule 


23(b)(2).” Id. at 499, quoting Wal-Mart, 564 U.S. at 360. In other words, a single 


injunction must provide complete relief to each member of the class. Wal-Mart, 564 U.S. 


at 360. A class cannot be certified under Rule 23(b)(2) “when each individual class 


member would be entitled to a different injunction…against the defendant.” Id. 


(emphasis in original). It is not sufficient for a plaintiff to “superficially” style his case as 


a claim for class-wide injunctive relief if “as a substantive matter the relief sought 


would merely initiate a process through which highly individualized determinations of 


liability and remedy are made; this kind of relief would be class-wide in name only and 


it would certainly not be final.” Jamie S., 668 F.3d at 499. 


Here, even if Plaintiffs’ section 1983 claims were not barred by the PLRA, they 


still could not obtain the relief they seek because categorical release or transfer from the 


Jail is unattainable on a class-wide basis. It is imperative that a detainee’s suitability for 


for and conditions of release be based on an individualized consideration of the safety 


of the detainee, his family, and the public at large. Money v. Pritzker, 2020 U.S. Dist. 


LEXIS 63599, *49. In this context, certainly the detainees’ health status is an important 


consideration for release—not only the underlying condition for which he seeks release, 
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but also any signs of coronavirus infection, for his safety and his family’s safety. Most 


importantly, the public’s interest must be considered in light of the potential release of 


detainees who have been accused of serious violent crimes. Id.  


Plaintiffs fully acknowledge “that the court will need to individually assess the 


conditions under which each individual class member should be released, consistent 


with public safety concerns separate from the spread of coronavirus.” Dkt. 55, p. 16. It is 


precisely this need for individualized assessments that make this case inappropriate for 


class treatment. Id. Indeed, the differences among putative class members are so vastly 


and fundamentally different that class treatment is deemed “untenable” and 


“completely unworkable.” Money, 2020 U.S. Dist. LEXIS 63599, *6, 49. Accordingly, 


without the ability for Plaintiffs to obtain relief on a class-wide basis, this case reverts to 


two individual section 1983 lawsuits, which defeats their class claims and precludes 


Plaintiffs from obtaining the expedited discovery they seek. 


While it is unclear whether class-wide relief is available for habeas claims at all, it 


certainly would not be available here, because of the need for individualized 


assessments of whether any of the plaintiffs are entitled to release. Bijeol v. Benson, 513 


F.3d 965, 968 (7th Cir. 1975); Money, 2020 U.S. Dist. LEXIS 63599, *72 n.15. 


B. Plaintiffs Cannot Succeed on the Merits Because the Sheriff’s Actions 
are Objectively Reasonable. 


 
Not only are Plaintiffs unable to succeed on the merits of their claims because of 


the procedural deficiencies of their case, they also cannot succeed on the merits of their 
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claims. The Sheriff’s reliance upon and compliance with the CDC Guidance regarding 


social distancing is objectively reasonable and does not result in a due process violation.  


1. The Sheriff contends that it is objectively reasonable to comply 
with the CDC Guidance adapted for correctional facilities. 


 
As explained more fully in the Sheriff’s Supplemental Brief in Opposition to the 


TRO, Plaintiffs must establish a likelihood of success that the Sheriff was objectively 


unreasonable in implementing the CDC Guidance adapted specifically for correctional 


facilities with respect to social distancing. Dkt. 41, p. 1-2. It must be remembered that 


barely two weeks ago, in the remarkably short history of this case, Plaintiffs very first 


request for relief sought a TRO forcing the Sheriff to implement these very guidelines that 


they now say are utterly deficient. And this case has been a game of constitutional 


whack-a-mole ever since. With every documented policy, practice, and act of creative 


problem solving the Sheriff has implemented in the Jail during these unprecedented 


times, Plaintiffs abandon their last complaint and find a new one to explore.  


In this specific context, Plaintiffs now claim that the Sheriff is constitutionally 


obligated to exceed the CDC Guidance for correctional facilities as it relates to social 


distancing. The Court previously rejected this contention and declined to order the 


Sheriff to implement full social distancing, remarking that while Plaintiffs complained 


that the sleeping and common areas of the Jail “run afoul of CDC guidance,” “the 


CDC’s guidance is not as definitive as plaintiffs suggest.” Dkt. 47, p. 23. In fact, the CDC 


Guidance for correctional facilities specifically “acknowledges that space limitations 


may require a departure from better social-distancing practices… [T]he CDC’s guidance 
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expressly recognizes that complete social distancing may not be possible in the sleeping 


areas of a jail [and s]pace constrains at the Jail do not allow for the more preferable 


degree of social distancing that exists in the community at large.” Dkt. 47, p. 24-25. 


Nevertheless, Plaintiffs have proffered the declaration of an infectious disease 


expert who may be very accomplished in his own right, but has no experience with 


correctional facilities, and a promise that a former jail medical director may offer his 


opinion at some point in the future supporting full social distancing. On the basis of 


these two submissions, and in the face of the Court’s prior recognition that the Sheriff 


rightly relied on and complied with jail-specific guidelines promulgated by the leading 


authoritative agency on infectious disease, Plaintiffs again contend that merely 


complying with the CDC Guidance is not objectively reasonable.  


To the contrary, the Seventh Circuit has recognized that courts do not “impose 


upon prisons in the name of the Constitution a duty to take remedial measures against 


[allegedly harmful conditions] that the agencies responsible for the control of these 


hazards do not think require remedial measures.” Carroll v. DeTella, 255 F.3d 470, 472-73 


(7th Cir. 2001) (analyzing claims against a prison for alleged water contamination). If 


the relevant government agencies believe that certain standards are acceptable, “prison 


officials cannot be faulted for not thinking it necessary for them to do anything either. 


They can defer to the superior expertise of those authorities.” Id. at 473. Although Carroll was 


analyzed under the eighth amendment, the Court’s analysis speaks directly to the 


reasonableness of a jailer’s ability to rely on the “superior expertise” of the leading 


authorities who promulgate policies and standards relative to the apparent risk.  
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The constitution also does not require a “maximally safe environment… 


completely free from pollution or safety hazards.” Id. at 472. Where a prison official 


knew of a substantial risk of harm to inmate health or safety, and “responded 


reasonably to the risk, even if the harm ultimately was not averted,” their conduct is not 


unconstitutional. Peate v. McCann, 294 F.3d 879, 882 (7th Cir. 2002). This is not to say 


that the Sheriff does not appreciate the seriousness of controlling the spread of COVID-


19 in the Jail or that he is not taking action to control it. He certainly does, and that is 


evident from the extraordinary efforts he has undertaken to contain it, discussed more 


fully below. Accordingly, the Sheriff’s reliance on the CDC Guidance and compliance 


with it with respect to social distancing is objectively reasonable.  


2. While the Sheriff has voluntarily made efforts that allow 
detainees to practice “full” social distancing in a majority of the 
general population living quarters, he cannot implement “full” 
social distancing throughout the Jail outside of the CDC 
guidelines that apply to jails.  


 
As explained above, to fulfill his constitutional obligations, the Sheriff may rely 


on the CDC Guidance for management of correctional facilities to set compliance 


standards at the Jail, and he acted objectively reasonably in doing so. Nevertheless, in 


light of Plaintiffs’ new contention that full social distancing at the Jail is “impossible 


without reducing the population of the jail” in an effort to obtain categorical detainee 


release, (Dkt. 55, p. 2), the Court asked the Sheriff to provide his “position on whether it 


is possible to … rearrange people within the Jail to accomplish social distancing” of six 


feet between individuals as defined by the CDC “without the safety valve” that allows 


an exception where social distancing “might not be feasible given the nature of the 
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facility.” Ex. A, Transcript 4/15/20, 39:20-40:19. Indeed, the Sheriff can and has been 


proactive in his efforts to implement social distancing in the majority of the Jail’s living 


quarters and common areas. However, due to several factors, including security and 


medical classification restrictions and the size of the population, among other things, 


the Sheriff cannot implement “full” social distancing throughout the Jail at this time. 


Given the ever-changing nature of the population and detainees’ needs and 


characteristics, it is not “impossible,” but would likely require a reduction in population 


in the short term. 


It is important to note at the outset that any suggestion that the Sheriff is relying 


on the modifications in the CDC Guidance to avoid making even minimal efforts to 


accommodate social distancing throughout the Jail is belied by the powerful data 


showing the results of the Sheriff’s ongoing efforts to contain the spread of the 


coronavirus for the protection of the detainees and the staff. As the Court has 


recognized, the Jail system is a large and very complex compound, the operation of 


which is very challenging even in normal times. Dkt. 47, p. 2.  


Despite this, the Sheriff has undertaken many structural efforts to allow 


detainees to practice social distancing, particularly in living quarters and common 


areas. For example, as noted elsewhere in the Sheriff’s briefing, he has worked 


cooperatively with the State’s Attorney and the Public Defender to identify detainees 


who would be suitable for release and who would appear before a bond court judge to 


seek modifications of conditions of bond. To date, over 1,200 detainees have been 


released since March, and the Sheriff continues to work with Public Defender 
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Campanelli to evaluate the detainee population and identify other detainees who may 


be eligible for release under the bond court procedure. See Ex. F, Campanelli letter. As 


mentioned above, the Jail population remains at a record low of 4,211, while there are a 


record high number of detainees on the electronic monitoring program, approaching 


3,000. 


The Sheriff also has “rearranged people” and reconfigured spaces to allow for 


social distancing in the housing units, made possible by the fact that the Jail population 


has dropped by 24% over the past month. One month ago, there were 391 detainees in 


single-celled housing. Today, there are 2,521, marking a 545% increase. One month ago, 


there were 3,906 detainees in double-celled housing; today, there are 260, a decrease of 


93%. Single-cell housing is now available on 175 tiers, with only 11 tiers that remain 


double celled, due to the unique mental health needs of those detainees. CHART; Exh. 


__, Miller Dec., at 11, 13. 


The Sheriff also opened several divisions of the Jail that previously were closed 


in order to spread out detainee housing: Division IV, Division V, Bootcamp 


barracks/Mental Health Transition Center, and Division II, Dorms 1, 3, and 4. Ex. __, 


Miller Dec., at 9. This is no small undertaking, and all was done in extremely short 


order to accommodate new housing units. Opening these tiers requires that the space be 


thoroughly cleaned; that utilities be connected; that a system for food and medical 


delivery be established; and that the Division be properly staffed. 


By opening these Divisions, the Sheriff is now able to spread out detainees 


assigned to dormitory housing. Each of the four dorms can accommodate 900 detainees. 
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Currently, there are 684 detainees housed across the four dorms, permitting 170-200 


detainees per dorm. Ex., __, Miller Dec. at 12. Occupancy in these dorms is at 50% of 


capacity, allowing for one-man bunks. Where the bunks are movable, they are spaced 6’ 


apart. For those bunks that are bolted to the floor, every other bunk is unoccupied.  


In addition to the structural changes implemented, it is important to also note 


that the Sheriff provides all detainees in the Jail with masks, including those in the 


general population. Ex. __, Miller Dec., at 23--25. The use of masks to stringently control 


transmission of the virus cannot be discounted. None of Plaintiffs’ experts, through 


declaration or Plaintiffs’ characterization of their purported testimony, account for the 


role masks play in preventing the spread of the virus. At this time, with the new supply 


of PPE, the Sheriff can provide a new mask to every detainee every day, and plans to 


incorporate those needs into his ongoing PPE estimates. If supplies run short, however, 


the Sheriff may provide cloth masks to detainees in the general population, which are 


CDC-approved for the general public.  


As mentioned above, the population at the Jail changes daily, in number and 


character, and with that comes the ever-present need for the Sheriff’s Officers to have 


the flexibility to adapt to the needs of the population as a whole at any given time. This 


leads to unpredictable situations that may require housing adjustments on an ongoing 


basis to operate the Jail safely and efficiently, which is the Sheriff’s first priority at all 


times. 


For example, despite all efforts of the officers and staff, fights break out in the 


Jail, and sometimes in large numbers. These are not common occurrences, but they 
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happen, and the Sheriff must have the flexibility to prioritize Jail safety over voluntary 


“full” social distancing. Currently, if a small infraction occurs, discipline housing can 


accommodate single-cell housing; however, if a large-scale fight occurs, that could 


require alternative housing arrangements to house the detainees involved. 


Additionally, there is a population of approximately 1,700 mentally ill detainees 


who may not be assigned to a single cell for medical reasons, and who have been 


designated as such by Cermak Health Services. They are largely housed in the dorms, 


they must be given priority in certain dorms, in the event that security and other 


population adjustments are necessary.  


Additionally, there are currently 170 detainees on the convalescent tier who have 


medically recovered from COVID-19. Ex. __, Miller Dec., at 7. As these detainees 


eventually make their way back to the general population, the CDC permits them to be 


housed in cohorts, and need not practice social distancing as they have developed 


immunity to the virus. As the recovery population continues to grow, these additional 


considerations factor into future housing decisions and may eventually change the need 


for social distancing. The Sheriff also rotates the hours detainees may be in dayrooms 


and common areas. Ex. __, Miller Dec., at 19 


As with any condition at the Jail, the Sheriff is responsible for providing the 


opportunity for detainees to exercise their free will and practice social distancing or 


wear masks. Many do. However, correctional officers do not “enforce” social distancing 


or use of PPE with threat of discipline, which could raise a host of constitutional 


concerns. Ex. __, Miller Dec., at 18. 
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3. The Sheriff is Under No Constitutional Obligation to Identify 
and Medically Triage “Medically Vulnerable” Detainees. 


 
The Sheriff is under no constitutional obligation to affirmatively identify and 


“triage” certain detainees based on their health conditions. Plaintiffs have not proffered 


any expert opinions or any other authority suggesting that the Sheriff has such a duty. 


Dkt. 55, 55-7. In fact, the Sheriff cannot identify detainees by their health conditions. 


While Plaintiffs are correct that the Department of Corrections may place a health alert 


in certain detainees files based on information received from Cermak Health Systems, 


Plaintiffs misunderstand the scope of these alerts. (4/15/20 Transcript, p. 15) As Mr. 


Scouffas explained at the hearing on April 15, these alerts do not contain information on 


the detainee’s specific health condition. (4/15/20 Transcript, p. 34) Instead, these alerts 


simply contain information that is required to make operational decisions, such as 


whether an asthmatic detainee was permitted to have an inhaler, which otherwise 


would be confiscated as contraband. Id. The Sheriff’s office is not a “covered entity” 


under HIPAA, and as such, are not entitled to and may not receive detainees’ personal 


health information. 


There is a process in place at the Jail that would allow any detainee to request 


assistance or accommodations for their health conditions, but the Sheriff’s Office has not 


affirmative obligation to identify them or provide any segregated housing for them. 


Sheriff’s Officers also will refer any detainee who complains of a medical issue to 


Cermak Health Services for evaluation. Dkt. 30-6. Cermak Health Services continues to 


perform reviews of any detainee with a medical issue and order well-being checks 
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which include going to detainees living units as needed for treatment. Id. Cermak 


Health Service, the proper entity to monitor detainees with any medical issues, 


continues to provide full care for all detainees at the Jail. Id. Thus, with no constitutional 


obligation to affirmatively identify and “triage” medically vulnerable detainees, the 


Sheriff certainly cannot have acted objectively unreasonably by not doing so.  


IV. The Balancing of Harms Weighs in Favor of Not Imposing a Mandatory 
Injunction on the Sheriff to Categorically Release or Transfer Detainees Out of 
the Jail. 
 
As more fully set forth in the Sheriff’s previous filings, all of which are 


incorporated here by reference, even if Plaintiffs could establish all of the threshold 


elements for preliminary injunction, they cannot establish that the balance of harms 


weighs in their favor. See Dkt. 29-1, p. 17. Overwhelmingly this is because ordering the 


categorical release of the Subclass A detainees—with no assessment of their risk to 


society upon release—would be harmful to the public interest. The decision to release a 


person from jail must be made on a case by case basis, after examining all of the 


relevant risk factors. As in any case, that decision must evaluate the seriousness of the 


crime charged, the recidivist nature of the detainee, and the risk that he is a danger to 


himself or others, among other things. Here, there also would need to be an evaluation 


of whether the detainee actually suffered from the claimed medical condition that 


allegedly makes him vulnerable to COVID-19 infection.  


The Sheriff has worked cooperatively with the State’s Attorney and the Public 


Defender to identify detainees who are suitable for release based on their criminal 


background, medical history, and a host of other factors. For those who remain in the 
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Jail who have not be identified for release, and particularly those who have petitioned 


unsuccessfully for bond modifications, the assessment of risk to the public evidently 


outweighed any perceived risk to their health, and the are not eligible for release, 


through the bond process, habeas, or an order of release. 


V. PLAINTIFFS’ REQUEST FOR EXPEDITED DISCOVERY MUST BE DENIED 


For the reasons stated above and also in Plaintiffs’ motion for expedited 


discovery itself, plaintiffs cannot, in the balance, establish good cause for 


discovery.  There are dispositive barriers to each of the requests made by plaintiffs in 


their renewed filing (medical triage and implementation of social distancing beyond 


that required by the CDC), as well as to each of the remedies sought in their brief 


(transfer out of the jail or three judge habeas corpus panel).  (Renewed brief, p. 


2).  These requests and remedies either are legally barred or moot or both.  As a result, 


plaintiffs have no likelihood of success on these claims and no degree of discovery will 


change that result.  Here, Plaintiffs seek discovery on whether social distancing is 


“possible,” (p. 10) but that question has been answered to the fullest extent possible at 


this time.  In the meantime, the defendants should be permitted to re-direct their full 


attention to managing the pandemic and to maintaining the objectively reasonable 


policies that have been put in place according to the CDC Guidance that also are 


consistent with this Court’s prior order.  Accordingly, this Court should find that 


Plaintiffs have not established good cause for discovery of any kind, particularly on an 


expedited basis, and deny their request for preliminary injunction.   
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CONCLUSION 


For the foregoing reasons, Sheriff Dart respectfully requests that the Court deny 


Plaintiffs’ request for a preliminary injunction outright and deny their request for 


expedited discovery. 


By: /s/ Gretchen Harris Sperry  
One of the attorneys for Defendant  
Thomas J. Dart, Sheriff of Cook 
County 
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James M. Lydon 
Gretchen Harris Sperry 
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HINSHAW & CULBERTSON LLP 
151 N. Franklin Street, Suite 2500 
Chicago, Illinois 60601 
Tel. 312-704-3000 
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CERTIFICATE OF SERVICE 
 
 The undersigned certifies that on April 17, 2020, I electronically filed the forgoing 
DEFENDANT’S PARTIAL BRIEF IN OPPOSITION TO PLAINTIFFS’ RENEWED 
MOTION FOR PRELIMINARY INJUNCTION AND FOR LIMITED, EXPEDITED 
DISCOVERY with the Clerk of the U.S. District Court, using the Court’s CM/ECF 
system, which will accomplish service electronically on all counsel of record. 
 
 
       /s/ Gretchen Harris Sperry  
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