
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF LOUISIANA 

 

____________________________________       

      )  

LaShawn Jones, et al.    ) Case No.  

      ) 

   Plaintiffs,   ) 

v. )   

 )  

MARLIN GUSMAN, Sheriff, Orleans ) 

Parish, et al.     ) 

      ) 

   Defendants.   ) 

____________________________________  

 

PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION 

 Pursuant to Rule 23(b) of the Federal Rules of Civil Procedure, Plaintiffs move to certify 

a class composed of all individuals who are now or who will in the future be incarcerated in the 

Orleans Parish Prison (“OPP”). Plaintiffs also move to certify a subclass of individuals who are 

now or who will in the future be incarcerated in the OPP and who live with a serious mental 

illness. The proposed class and subclass seek only class-wide injunctive and corresponding 

declaratory relief.   

 Under the Federal Rules of Civil Procedure, one or more named plaintiffs may bring suit 

as representative parties on behalf of a class  

[O]nly if (1) the class is so numerous that joinder of all members is impracticable, 

(2) there are questions of law or fact common to the class, (3) the claims or 

defenses of the representative parties are typical of the claims or defenses of the 

class, and (4) the representative parties will fairly and adequately protect the 

interests of the class. 

Fed. R. Civ. P. 23(a).   

Each requirement is met here. First, there are approximately 3,400 individuals  

incarcerated at OPP. As explained in the accompanying memorandum of law, there are 

approximately 2,176 individuals at the OPP who live with a serious mental illness. The classes 
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also include numerous future, unknown members who cannot be joined. Second, this action 

involves numerous common contentions that are capable of class-wide resolution. Third, because 

the challenged policies and practices apply with equal force to all class members, the claims of 

the named Plaintiffs are typical of the class. Finally, the named Plaintiffs will fairly and 

adequately represent the interests of the class. The named Plaintiffs have a personal interest in 

the subject matter of the lawsuit, and Plaintiffs’ counsel is experienced in class action civil rights 

litigation and is prepared to pursue the case vigorously on behalf of the class.   

Because the putative class satisfies every element of Rule 23(a), and because the 

Defendants have acted and refuse to act on grounds generally applicable to the class as a whole, 

class certification is proper under Rule 23(b)(2). 

For the reasons stated above and explained in the memorandum of law accompanying 

this filing, the Plaintiffs request that this motion for class certification be granted. 

 

RESPECTFULLY SUBMITTED, this the2
nd

 day of April 2012.  

 

 

 

 

/s/ Katie M. Schwartzmann    

Katie M. Schwartzmann, La. Bar No. 30295 

Sheila A. Bedi, Miss. Bar No. 101652 (pro hac vice application forthcoming)  

The Southern Poverty Law Center 

4431 Canal Street 

New Orleans, Louisiana 70119 

504-486-8982 (phone) 

504-486-8947 (fax) 
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Certificate of Service 

 

I hereby certify that a true and correct copy of the foregoing document was filed electronically, 

and will be personally served on the Defendants along with a copy of the Complaint, this 2
nd

 day 

of April 2012. 

_s/ Katie M. Schwartzmann 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF LOUISIANA 

 
____________________________________       

      )  

LaShawn Jones, et al.    )  

      ) 

      )  Case No.  

      ) 

   Plaintiffs,   ) 

v. )   

 )  

MARLIN GUSMAN, Sheriff, Orleans ) 

Parish, et al.     ) 

      ) 

   Defendants.   ) 

____________________________________  

 

PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF 

MOTION FOR CLASS CERTIFICATION 
 

I. Introduction  

This challenge to the brutal, inhumane and unconstitutional conditions of confinement at 

the Orleans Parish Prison presents a classic case for class certification. The proposed Plaintiff 

class consists of all individuals who are now or who will in the future be imprisoned in the 

Orleans Parish Prison (“OPP”).  A proposed subclass consists of individuals who now or in the 

future will be imprisoned in OPP and who live with a serious mental health illness     

 This case is ideally suited to proceed as a class under Federal Rule of Civil 

Procedure 23(b)(2) because (a) every single member of the class and subclass has the same legal 

theory as to why their Eighth or Fourteenth Amendment rights are being violated; (b) every 

single member of the class and subclass will utilize precisely the same evidence in support of his 

cause of action; and (c) every single member of the class and subclass seeks precisely the same 

relief.  In other words, the named Plaintiffs and the putative classes share all legal claims, all 

factual questions are common to the named Plaintiffs and the putative classes, and the named 
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Plaintiffs and the class all seek the same relief.  It is difficult to conceptualize a class that is more 

cohesive than this one.  To some extent the Plaintiffs will rely on different, individual incidents 

of brutal violence and specific instances where the Defendants have forced individuals with 

serious mental health needs to languish without necessary medical care.  These incidents 

demonstrate the Defendants’ wholesale, systemic deliberate indifference to Plaintiffs’ serious 

medical needs and failure to protect the Plaintiffs from reasonably foreseeable harm.  

The Plaintiff class seeks permanent injunctive relief, as well as corresponding declaratory 

relief. The Plaintiffs do not seek any form of individualized relief. Indeed, the only relief sought 

by the Plaintiff classes is a wholesale reform of the Defendants’ unconstitutional policies and 

practices. It would be literally impossible to join every individual who now or who in the future 

will be imprisoned in OPP in a single suit, and the named Plaintiffs will more than adequately 

represent the interests of the class. By granting Plaintiffs’ motion for class certification, the Court 

will help resolve this suit with speed, consistency and fairness to all parties. 

II. Standards for Class Certification 

A class should be certified under F.R.C.P. 23(a) when  (1) the class is so numerous that 

joinder of all members is impracticable, (2) there are questions  of law or fact common to the 

class, (3) the claims or defenses of the representative parties are typical of the claims or defenses 

of the class, and (4) the representative parties will fairly and adequately protect the interests of 

the class.  Plaintiffs seeking class certification must establish all of the elements of Rule 23(a), as 

well as at least one element of Rule 23(b). See M.D. v. Perry, No. 11-40789, __ F.3d __, 2012 

WL 974878 (5th Cir. March 23, 2012); Bolin v. Sears, Roebuck & Co., 231 F.3d 970, 975 (5th 

Cir. 2000).  Courts considering the issue of class certification must “look beyond the pleadings to 

understand the claims, defenses, relevant facts, and applicable substantive law in order to make a 
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meaningful determination of the certification issues.” M.D., 2012 WL 974878 at *3 (internal 

citations omitted).  

 Class certification is routinely granted in cases related to prison and jail conditions.  See 

e.g., Martin v. Hadix, 527 U.S. 343 (1999); Lewis v. Casey, 518 U.S. 343 (1996); Castillo v. 

Cameron County, 238 F.3d 339 (5th Cir. 2001); Gates v. Cook, 234 F.3d 221 (5th Cir. 2000).  

Even since the Supreme Court heightened the standards for interpreting compliance with FRCP 

23, in Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011), courts have recognized that class 

certification is a necessary device to address unlawful policies and practices in cases concerning 

jails and prisons. See Logory v. County of Susquehanna, 277 F.R.D. 135 (M.D. Penn. 2011) 

(certifying a class of prisoners seeking declaratory and injunctive relief as well as compensatory 

damages against a county that subjected the plaintiff class to unconstitutional polices, practices 

and procedures at the local jail); Bumgarner v. N.C. Dep’t of Corr., 276 F.R.D. 452 (E.D.N.C. 

2011) (certifying a class of prisoners with disabilities who were subject to the Department of 

Corrections’ discriminatory policies and procedures). Indeed, the class action device was 

specifically developed to improve the ability of courts to resolve suits involving the criminal 

justice system.  HERBERT B. NEWBERG, 485 NEWBERG ON CLASS ACTIONS § 25.18 (2d ed. 1985).  

 Courts across the country have found that when a putative class seeks common—as 

opposed to individualized— injunctive and declaratory relief and there exists common 

contentions that are capable of class-wide resolution, the Wal-Mart decision is no bar to class 

certification. Compare Morrow v. Washington, 277 F.R.D. 172 (E.D. Tex. 2011) (approving a 

class of people seeking injunctive and declaratory relief who were subjected to discriminatory 

and improper traffic stops); Ortega-Melendres v. Arpaio, __ F. Supp. 2d. __, No. CV-07-2513-

PHX-GMS, 2011 WL 6740711 (D. Ariz. Dec. 23, 2011) (approving class of individuals harmed 
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by alleged racial profiling in Arizona’s Maricopa County seeking declaratory judgment and 

injunction); Abadia-Peixoto v. U.S. Dept. of Homeland Sec., No. C 11-4001 RS, 2011 WL 

6749089 (N.D. Cal. Dec. 23, 2011) (approving class of current and future detainees with 

proceedings in San Francisco’s immigration courts seeking injunctive relief); and Logory v. 

County of Susquehanna, 277 F.R.D. 135 (M.D. Pa. 2011) (approving class of detainees who 

challenged unconstitutional jail policy); with M.D. v. Perry, No. 11-40789, __ F.3d __, 2012 WL 

974878 (5th Cir. March 23, 2012) (vacating class certification order where class sought 

individualized injunctive relief) and Jamie S. v. Milwaukee Pub. Schs., 668 F.3d 481 (7th Cir. 

2012) (same)  

A.  Numerosity 

Rule 23(a)(1) of the Fed. R. Civ. P. has two components:  the number of class members 

and the practicability of joining them individually in the case.  For the purpose of satisfying the 

first component, the “plaintiff[s] must ordinarily demonstrate some evidence or reasonable 

estimate of the number of purported class members.”  See James v. City of Dallas, 254 F.3d 551, 

570 (5th Cir. 2001) (internal quotations and citations omitted). “[A] sufficiently large number of 

potential claimants alone may indicate that the numerosity requirement is met.” Mullen v. 

Treasure Chest Casino, No. CIV. A. 96-0052, 1997 WL 539917 at *2 (E.D. La. Aug. 29, 1997), 

aff’d, 186 F.3d 620 (5th Cir. 1999).  The “plaintiff[s] must ordinarily demonstrate some evidence 

or reasonable estimate of the number of purported class members.”  See James v. City of Dallas, 

254 F.3d 551, 570 (5th Cir. 2001) (internal quotations and citations omitted).  Courts in the Fifth 

Circuit have not required evidence of exact class size or identity of class members to satisfy the 

numerosity requirement, and there is no set number above or below which a class is considered 

Case 2:12-cv-00859-LMA-SS   Document 2-1   Filed 04/02/12   Page 4 of 23



 5 

to have or have not satisfied the numerosity requirement. See Mullen v. Treasure Chest Casino, 

186 F.3d 620 (5th Cir. 1999). 

In addition to considering the number of people in a proposed class, courts also look at 

the impracticability of joining all the plaintiffs.  The federal rule merely requires a determination 

that the class is so numerous as to make joinder of all members impracticable.  See Mullen v. 

Treasure Chest Casino, No. CIV. A. 96-0052, 1997 WL 539917 at *2 (E.D. La. Aug. 29, 1997) 

(stating “a sufficiently large number of potential claimants alone may indicate that the 

numerosity requirement is met.”), aff’d 186 F.3d 620 (5th Cir. 1999).   In Jack v. American Linen 

Supply Co., 498 F.2d 122, 124 (5th Cir. 1974), where the proposed class included “unnamed, 

unknown future” members, the Court noted that “joinder of unknown individuals is certainly 

impracticable” and weighs in favor of certification.  See also Pederson v. La. St. Univ., 213 F.3d 

858, 868 n.11 (5th Cir. 2000) (inclusion of future class members relevant to whether joinder is 

impracticable). Courts have frequently found that, regardless of the current size of the class, in 

cases involving prisons and jails, the numerosity requirement is satisfied because joining future 

members is impracticable.  See Andre H. v. Ambach, 104 F.R.D. 606, 611 (S.D.N.Y. 1985) (“The 

fact that the [detention center] population . . . is constantly revolving establishes sufficient 

numerosity to make joinder of the class members impracticable.”); Skinner v. Uphoff, 209 F.R.D. 

484, 488 (D. Wyo. 2002) (“The proposed class potentially includes over 700 inmates currently 

confined . . .and any persons who will be confined . . . in the future. . . . As members in futuro, 

they are necessarily unidentifiable, and therefore joinder is clearly impracticable.”); Holland v. 

Steele, 92 F.R.D. 58, 63 (N.D. Ga. 1981) (accord). 

The Plaintiff class in this case consists of the approximately 3,400 individuals who are 

now incarcerated at OPP, plus the unknowable number of individuals who will be incarcerated 
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there in the future.  The proposed subclasses also contain an unknowable number of individuals 

who will be detained at OPP.  Because OPP is a jail rather than a long term prison facility, many 

people cycle through there, spending only days or weeks at a time; over 34,000 people are 

booked through OPP intake annually. This number is extremely high, and joinder of all such 

individuals would be impossible.  

According to the federal Bureau of Justice Statistics, 64% of all individuals detained in 

local jails live with a mental health illness.
1
 While it is certain that the rate is much higher in 

New Orleans,
2
 assuming this conservative estimate is true, the mental health subclass would be 

comprised of approximately 2,176 individuals in the facility at any given time, as well as 21,760 

additional individuals passing through per year.   

 The number of potential plaintiffs and the inclusion of future members in the class would 

easily satisfy the Fifth Circuit’s standard for numerosity. Cf., e.g., Jones v. Diamond, 519 F.2d 

1090, 1100, n. 18 (5th
 
Cir. 1975) (class of 48 members), disapproved in part on other grounds; 

Gardner v. Westinghouse Broad. Co., 437 U.S. 478 (1978); Jack v. Am. Linen Supply Co., 498 

F.2d 122, 124 (5th
 
Cir. 1974) (class of 51 members).  The inclusion of future residents renders it 

literally impossible to join all members of the class. 

 

 

                                                 
1
 Glaze, L.E. & James, D.J. (2006, September). Mental Health Problems of Prison and Jail Inmates. US Department 

of Justice, Office of Justice Programs, Bureau of Justice Statistics: Washington, D.C.   

 
2
 World Health Organization studies have found that after Katrina, the number of residents with serious mental 

problems rose from 6.3% to 11.3%. The percentage of the population with mild to moderate problems had risen 

from 9.7% to 19.9%. Similarly, in 2007, an LSU study indicated that 20% of New Orleanians were suffering from 

serious mental illness.  Mental Illness Tidal Wave Swamps New Orleans, The Washington Times, August 4, 2009. 

Defendant Gore, Medical Director of OPP, estimates that 45% of prisoners at OPP have some form of mental 

illness. New Orleans Mental Health Crisis, The Gambit, march 13, 2012, 

http://www.bestofneworleans.com/gambit/new-orleans-mental-health-crisis/Content?oid=1972425, last checked 

April 1, 2012.  
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B. Commonality  

 In order to satisfy commonality under Wal-Mart, a proposed class must prove that the 

claims of every class member “depend upon a common contention . . .  that is capable of class 

wide resolution,” meaning that the contention is “of such a nature . . .   that determination of its 

truth or falsity will resolve an issue that is central to the validity of each one of the claims in one 

stroke.” 131 S. Ct. at 2551. (“What matters to class certification . . . is not the raising of common 

‘questions . . . but, rather the capacity of a classwide proceeding to generate common answers . . 

.”)( citations and quotations omitted). The Plaintiffs here allege that they are all at risk of 

suffering brutal violence—including beatings, rapes, and assaults because of the Defendants’ 

unconstitutional policies and practices. The mental health subclass Plaintiffs similarly allege that 

they are all at risk of languishing without necessary services because of the Defendants’ policy 

and practice of exhibiting deliberate indifference to their serious mental health needs. Here, there 

is significant evidence that Defendants have had a longstanding policy and practice of permitting 

and condoning violence and of demonstrating deliberate indifference to serious mental health 

needs.
3
  

 As the Supreme Court explained in Wal-Mart, “for purposes of Rule 23(a)(2) [e]ven a 

single [common] question will do . . .” 131 S. Ct. at 2556 (citation and internal quotations 

omitted; alterations in original). Plaintiffs here, however, can show multiple common questions: 

                                                 
3 See attached findings letter from the U.S. DOJ, dated September 11, 2009, Pl. Exh. 5. See also, state court 

pleadings alleging violence in the jail, Pl. Exh. 3; see also, data from reports in 2009 indicating that OPP had 

alarmingly high incidents of sexual violence, http://bjs.ojp.usdoj.gov/content/pub/pdf/svpjri0809.pdf, last checked 

January 18, 2012. Additionally, the problems at the facility have been widely reported in the media:  

http://www.nola.com/crime/index.ssf/2012/03/us_marshals_service_pulls_fede.html 

http://neworleanscitybusiness.com/blog/2011/11/17/opp-guards-inmate-detail-brutality-inside-jail/;  

 http://www.nola.com/crime/index.ssf/2011/08/former_model_dean_kelly_faces.html; 

http://www.wwltv.com/news/crime/DA-seeks-removal-of-bail-for-ex-model-charged-in-rapes-118397829.html;  

http://www.nola.com/crime/index.ssf/2011/08/inmate_on_suicide_watch_kills.html.  
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all of the following factual and legal contentions (each of which pertains to overarching patterns 

and practices) are common to the class and will lead to common answers. 

a. Common Contention # 1. 

The Defendants have a policy and practice of failing to take reasonable measures to 

protect individuals from harm. The Defendants’ dangerous deficient staffing practices and 

policies and practices related to security (including policies and practices related to contraband, 

classification and staff training) result in the Plaintiffs enduring brutal beatings, rapes, assaults 

and/or being exposed to an unacceptably high risk these injuries.  

Support for Common Contention # 1. 

1) The United States Department of Justice has made the following conclusions about the 

Defendants policies and procedures:  

• “The high incidence of inmate-on-inmate violence. . .demonstrates OPP's inability to 

keep its inmates reasonably safe.” Exh. 5 at 12;  

•  “The frequency and serious nature of injuries sustained by OPP inmates represent a 

systemic level of violence that poses a serious risk of harm to both inmates and 

correctional staff at the jail.”Id. at 13;  

• “We found instances where inmates with differing classification levels were assigned 

to ten person cells at HOD. Under this system, there is very little to safeguard against 

housing predatory inmates with vulnerable inmates.” Id at 11 

• “Exacerbating the staffing shortages, we found that OPP operates its facility without 

a staffing plan or analysis to establish the minimum number of security staff needed 

to safely manage OPP's population.” Id. 

 

2) Plaintiff and witness declarations detailing various incidents of violence resulting from 

the Defendants policies and practices, including:  

Classification:  

•  “When I got out of Templeman they put me in the maximum security tier in 

HOD with adults. [J.J. is a juvenile.] All the cells popped open and one of the 

adults hit one of the kids who came over with me. Guards were not on the tiers to 
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protect us. I have never been so scared in my life.” J.J. decl. ¶ 12. (Exhibit 2—

Witness decl).  

• “A deputy put me in a cell with a guy that knew the prisoner I am testifying 

against. He stabbed me a bunch of times. The guard knew he was my enemy, but 

he didn’t care. I think he wanted to see one of us get hurt.” Lewis dec. ¶ 3. 

(Exhibit 1—Plaintiff decl). 

• “I was placed in the Old Parish facility because my bail was really high. Old “I 

Parish is where they keep the most violent offenders—yet my offense was not 

violent. Since my arrest I have been jumped at least three times, and other inmates 

have attempted to sexually assault me and threatened to kill me numerous times.” 

Lanford dec. ¶ 2,3. (Exhibit 2—Witness decl).   

• “After I was on protective custody they took me to court with  general population. 

I ended up getting stabbed and jumped by a bunch of guys when I was on the 

docks waiting for court.” Lewis dec. ¶ 8. (Exhibit 1—Plaintiff decl). 

• “Prior to my arrest I pressed charges on someone. When I was arrested, the jail 

did not check for this conflict. They put me in the same building as my defendant, 

who put a hit on me.” Sylvester ¶ 2. (Exhibit 1—Plaintiff decl). 

• “Even after I was protective custody I got jumped because the guards do not 

protect us.” J.J. decl. ¶ 11. (Exhibit 2—Witness decl).   

General lack of security due to cells not closing:  

•  “All of the cells pop in all of the tiers and the guards leave us alone. Guys can get 

out and come get you any time.” Journee dec. ¶ 4. (Exhibit 1—Plaintiff decl). 
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• “When I was recovering (after being attacked) on the medical tier at the Old 

Parish facility, the guards would leave our cells open, which caused me to get 

attacked again.” Lanford dec. ¶ 9. (Exhibit 2—Witness decl).   

• We’re not actually on protective custody up here. The deputies are never around 

and all the cells pop open. No one is doing their job. They’re all too busy covering 

up for each other.” Lewis dec. ¶ 12. (Exhibit 1—Plaintiff decl). 

• “All of the cells pop.” Sylvester dec. ¶ 8. (Exhibit 1—Plaintiff decl). 

• “All the cells pop open and the guards only come through a few times a shift.” 

Robinson dec. ¶ 5. (Exhibit 2—Witness decl).   

Knives and contraband facilitate fights:  

• “I have been threatened with knives, jumped and stabbed. I also have witnessed 

many stabbings since I have been in OPP.” Dominick dec. ¶ 2. (Exhibit 1—

Plaintiff decl). 

• “Another time there were two guys with knives fighting on the open tier.” 

Gioustavia dec. ¶ 3. (Exhibit 1—Plaintiff decl). 

• “There are shanks everywhere and everyone’s cell pops open. “It doesn’t matter 

which facility you are in, you are going to leave with some scars.” Dominick dec. 

¶ 5, 6. (Exhibit 1—Plaintiff decl). 

• “Some of them held me while one of them stabbed me over and over.” Journee 

dec. ¶ 3(Exhibit 1—Plaintiff decl). 

• “There are knives everywhere.” Sylvester dec. ¶ 9. (Exhibit 1—Plaintiff decl). 

• “People on my tier have shanks so big,  they look like kitchen knives.” Journee 

dec. ¶ 4. (Exhibit 1—Plaintiff decl). 
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• “I’m afraid for my life in here. They’re really stabbing people up.” Robinson dec. 

¶ 2. (Exhibit 2—Witness decl).   

• “Altogether they stabbed me once in the neck, multiple times in the head and 

back. My hand was also sliced when I tried to grab the knife.” Tapp dec. ¶ 3. 

(Exhibit 2—Witness decl).   

• “This is serious. You can die in here. You can easily be killed any day. There are 

at least two to ten knives on every tier. If you report something, though, you’ll 

probably get stabbed up. Animals can’t live back here, much less human beings.” 

Miorana dec. 6. (Exhibit 2—Witness decl).   

• “The guy that got stabbed had to run to the window and start banging on it to get 

someone’s attention. He was yelling ‘I got stabbed? I got stabbed!’ For all of 

these fights, the guards weren’t around. Because I’m on the medical tier, though, 

it is the safest tier to be on. I can’t imagine what goes down on the regular tiers.” 

Sabine dec. ¶ 4, 5. (Exhibit 2—Witness decl).   

Sheriff’s deputies are absent:  

•  “These facilities are not undermanned, they are unmanned. Deputies frequently 

leave their posts. Guards typically work two floors during one shift, especially in 

Old Parish Prison.” Dominick ¶ 6. (Exhibit 1—Plaintiff decl). 

• “The guards keep these facilities unsafe. Guards patrol two floors at once, so my 

tiers have gone without supervision for long periods of time. When guards are 

present, they ignore us and sleep.” Lanford ¶ 9. (Exhibit 2—Witness decl).   
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• “Guards are never around when a fight breaks out, which is often. They usually 

come by for count time and then leave again for hours. I don’t feel like they are 

doing much to protect any of us.” Gioustavia dec. ¶ 4. (Exhibit 1—Plaintiff decl). 

• “An older, bigger guy attacked me when I first rolled in. Guards were not around 

when it happened. It lasted a long time.” Gioustavia dec. ¶ 2(Exhibit 1—Plaintiff 

decl). 

• “We’re on our own in here.” Lewis dec. ¶ 16. (Exhibit 1—Plaintiff decl). 

• “Guards do nothing to prevent the violence. In fact, they often instigate it. When a 

severe injury results from a fight, guards fail to respond with urgency. It can take 

hours for a deputy to come to a tier. Consequently, I have had to apply pressure to 

knife wounds and called family members to contact 911 since guards refuse to 

help.” Dominick ¶ 3. (Exhibit 1—Plaintiff decl). 

• “Guards do not patrol the tiers, they do not respond to verbal complaints or 

grievances.” Walker dec. ¶ 12. (Exhibit 1—Plaintiff decl). 

• “I was bleeding all over and yelled for a deputy. No one came until the next day. 

When the guard did come, he did not do anything.” Journee dec. ¶ 3. (Exhibit 1—

Plaintiff decl). 

• “During the attack, a deputy came on the floor, but he never looked into the tier. 

If he had, he could have seen what was happening. But the deputies don’t really 

care what happens to us.” Sylvester dec. ¶ 5. (Exhibit 1—Plaintiff decl). 

• “All our safety is at risk. The guards aren’t doing their jobs....” Sylvester dec. ¶ 9. 

(Exhibit 1—Plaintiff decl). 
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• “I thought it would be better on HOD 10, but guards leave us unattended just like 

they do at Old Parish Prison.” Jenkins dec. ¶ 5. (Exhibit 1—Plaintiff decl). 

• “A culture of violence exists across all facilities under Sheriff Gusman’s control, 

due to guards failure to patrol tiers, enforce safety measures and respond 

efficiently to emergencies.” Picou dec. ¶ 5. (Exhibit 2—Witness decl).   

• “I witnessed most violent acts occurring when guards were absent from the tier 

for several hours at a time. When guards do make rounds, they perpetuate the 

violence by taunting and inciting prisoners through verbal abuse.” Picou dec. ¶ 6.  

• “It took awhile for the guards to respond. Then the nurses came. It took even 

longer for an ambulance to get  there. I was just lying in my own blood.” Tapp 

dec. ¶ 4. (Exhibit 1—Plaintiff decl). 

• “Guys have almost died on the tier because the guards are never around. 

Sometimes it takes 30 to 45 minutes of banging on the door before the guards will 

respond.” Miorana dec. ¶ 5. (Exhibit 2—Witness decl).   

• “Fights are allowed in here. Guards let them do it, either by putting guys together 

they know are going to fight, or by not stopping the fights once guys get into it. 

But mostly it’s because they’re never around. You only see a guard a few times a 

day.” Patterson dec. ¶ 6. (Exhibit 2—Witness decl).   

Sheriff’s deputies are complicit in the violence:  

• “Guards are aware of the rampant violence on the juvenile tier of Templeman V, 

yet they do nothing to curb or prevent it. In fact they provoke violence by turning 

off the televisions, aware that they lack of stimulation leads to fights. . . I 

witnessed most violent acts occurring when guards were absent from the tier for 
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several hours at a time. When guards do make rounds, they perpetuate the 

violence…” Picou dec ¶ 1,2. (Exhibit 2—Witness decl).   

• “When a fight or incident occurs, we are discouraged from reporting it. If 

someone rats to a guard, the guards will tip off the tier to who the rat is, so the 

guys on the tier can punish or intimidate him. Guards aren’t around for the fights 

and the encourage violence by telling the prisoners who reports them.” Dixon dec. 

¶ 7, 8. (Exhibit 2—Witness decl).   

• “During my time there I witnessed guards encourage violence and cheer fights on 

between inmates until the first blood was drawn. I had to remain constantly alert 

to an attack from guards or other guys on the tier. When I tried to draw attention 

to the situation, I was intimidated, harassed and ignored by the Sheriff’s staff.” 

Hobson dec. ¶ 2. (Exhibit 2—Witness decl).   

• “The guards yelled at us and called us rats for talking to our lawyers about what is 

happening.” J.J. dec. ¶ 10. (Exhibit 2—Witness decl).   

•  “The guards put me on the tier with this small young guy who was just coming 

on too. I watched as some bigger guys stabbed the little one a bunch of times in 

his neck and body. Two of them had knives. The little guy tried to fight back and 

was yelling loudly. Guards finally came and opened the gate to the tier, but would 

not come on the tier. The kid made his way out and immediately lay down. His 

blood was pooling all over him.” Miorana dec. ¶ 3, 4. (Exhibit 2—Witness decl).   
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b. Common Contention # 2.  

 The Defendants have a policy and practice of exhibiting deliberate indifference to the 

Plaintiffs’ serious mental health needs. The Defendants’ deliberate indifference manifests in 

depriving individuals of necessary medication, evaluations, psychiatrist visits and other mental 

health inventions, of subjecting Plaintiffs seeking mental health treatment and suicide 

protections with degrading, humiliating and de-humanizing treatment for the purposes of 

punishing them—including forcing them to strip naked, holding them in large congruent cells, 

and locking them down for 23 hours a day.  

Support for Common Contention # 2.  

1) The United States Department of Justice has made the following conclusions about the 

Defendants policies and procedures:  

• “Suicide prevention practices at OPP are grossly inadequate.” Ex. 5 at 14.  

• “OPP fails to properly identify inmates with mental illness through adequate intake 

screening and referral.” Id. at 15.  

• “We found OPP’s intake and referral systems inadequate and delayed. As a result, an 

alarmingly high number of inmates with mental health issues, including past mental 

treatment; history of suicidal behavior or attempts, and/or being on psychotropic 

medications fail to consistently be referred to mental health service providers.” Id. at 

16.  

• “Inmates who are not timely referred remain untreated and have suffered from a 

worsening of their symptoms, including suicidal and homicidal ideation.” Id.   

• “OPP fails to employ sufficient mental health staff to ensure that inmates receive 

adequate services.” Id. at 17.  

 

2) There have been widespread media reports about suicides and deaths in the jail.  

• William Goetzee, August 2010: 

http://www.nola.com/opinions/index.ssf/2011/08/another_in-

custody_death_at_or.html 

• Tracy Barquet, August 2010: 

http://www.nola.com/crime/index.ssf/2011/01/inmates_deaths_raise_concerns.html 

• Michael Hitzman, April 2010: 

http://www.nola.com/crime/index.ssf/2010/04/suicide_warning_overheard_befo.html 

• Cayne Miceli, January 2009: 

http://www.nola.com/crime/index.ssf/2010/12/cayne_micelis_death_in_jail_re.html 
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• Full list of people who have died in OPP since the DOJ findings letter: 

http://opprc.org/OPPRC/OPP_Deaths_Timeline.html 

 

3) Plaintiff and witness declarations detailing various incidents of violence resulting from 

the Defendants policies and practices, including 

•  “Before I was arrested, I was taking prescription medication for my bipolar 

disorder. I have not gotten my medication here in OPP.” Jenkins dec. ¶ 3. 

(Exhibit 1—Plaintiff decl). 

• “I suffer from several health conditions including stress and anxiety. My 

fiancé tried to bring my prescriptions to the jail to show the doctors what I 

was taking on the outside but the deputy said, ‘we don’t deal with that.’” 

Anderson dec. ¶ 2. (Exhibit 1—Plaintiff decl). 

• “Recently on the medical tier, a guy who really needs some mental healthcare 

lunged at me and scratched me under my jaw with something sharp. It left a 

mark from my chin to my jaw. I know he needs help and wasn’t getting any, 

because I helped him fill out the sick calls before the incident. He told me all 

the prescription medication he was on prior to coming to jail. He also told me 

that he wasn’t getting that medication in here. As far as I know, he never 

received treatment. The same guy got in another fight a few weeks later. He 

was trying to spit on us and gouge people’s eyes out. I’m not mad at him. He 

needs help. If medical had only responded to those sick calls, these fights 

never would have happened.” Dixon dec. ¶ 4, 5. (Exhibit 2—Witness decl). 

• “The following morning I saw the psychiatrist. …He had a really bad additude 

and kept telling me if I want to talk, talk to a social worker. But it’s almost 
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impossible to get an appointment with a social worker here.” Miorana dec. ¶ 

2. (Exhibit 2—Witness decl). 

• “I was put on suicide watch, and when I got off, the psychiatrist was hard to 

talk to, like I did something wrong. I needed help, but he only spent a couple 

of minutes with me. I put in another sick call last week to see the psychiatrist. 

When I saw the psychiatrist he told me to talk to a counselor. He said, ‘I’m a 

fu**ing doctor! That’s it. I prescribe medicine. If you want to talk, talk to a 

fu**ing counselor.” Anderson dec. ¶ 7. (Exhibit 1—Plaintiff decl). 

• “I put in several sick calls, but most times they are never answered. It took a 

really long time and lots of sick calls before I got any medicine. When I filed 

a grievance on not getting the medicine, they told me to file a sick call.” 

Anderson dec. ¶ 3. (Exhibit 1—Plaintiff decl). 

• “I met a lot of people with mental health issues in here. None of them are 

getting the help they need. It’s hard to keep waking up.” Anderson dec. ¶ 8. 

(Exhibit 1—Plaintiff decl). 

• “When I first arrived, I was put in the suicide tank. I waited in my underwear 

with the other guys. I couldn’t use the phone to call anyone. Guards wouldn’t 

let us out to go to the bathroom.” Miorana dec. ¶ 2. (Exhibit 2—Witness decl). 

• “After I arrived in HOD 10 the guards made me strip down in front of several 

people and put me in a vest without shoes. Then the guards put me in a 

shower that was full of urine and semen. I asked for my shoes, but the 

deputies refused to give them to me. Because I did not want to sit or lay in the 

mess, I stood the entire night.” J.J. dec. ¶ 5. (Exhibit 2—Witness decl). 
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• “I have struggled with depression since I have been back here, but I didn’t 

want to say anything because I didn’t want to go up to HOD 10. I even had 

plans to commit suicide, but was too afraid to ask for help.” Dixon dec. ¶ 6. 

(Exhibit 2—Witness decl). 

• “Early on in Templeman V I got really depressed and thought about hurting 

myself. Before I did, though, I reported my thoughts of suicide. I was moved 

to the tenth floor House of Detention for suicide watch. Since that incident, I 

am afraid to tell guards if I feel suicidal. I do not want to tell them if I feel like 

hurting myself because I do not want to be sent back to the tenth floor.” J.J. 

dec. ¶¶ 5, 7. (Exhibit 2—Witness decl). 

 The Legal Framework for Contentions 1 & 2  

Plaintiffs’ Eighth and Fourteenth Amendment claims require proof that 1) for the 

protection from harm claim, that that Defendants have not taken reasonable steps to respond to a 

significant risk of severe injury that Plaintiffs face, and that Defendants are aware of. See, e.g., 

Farmer v. Brennan, 511 U.S. 825, 834, 839 (1994); and 2) for the inadequate medical care 

claim, that the Defendants’ have a policy and practice of manifesting deliberate indifference to 

Plaintiffs who live with serious medical needs. Estelle v. Gamble, 429 U.S. 97, 103 (1976).
4
   

For each claim, the Plaintiffs will prove the existence of policies and practices that threaten 

them with the risk of severe injury and with deprivations of necessary mental health services. 

Plaintiffs will prove these allegations through a significant number of individual incidents of 

violence and individual deprivations of mental health services. But, each individual fact 

situation is equally applicable to every single inmate’s claim because each incident proves 

                                                 
4 For the purposes of evaluating deliberate indifference, courts make no distinction between medical or mental 

health claims. “Mental health needs are no less serious than physical needs.”  Gates v. Cook, 376 F.3d 323,332 (5th 

Cir. 2004).    
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deliberate indifference. Thus, whether or not there are a sufficient number of individual 

incidents of abuse and medical neglect to constitute proof of an unconstitutional policies and 

practice is a question common to the class as a whole. 

c. Common contention # 3  

The Defendants have been and are currently aware of the unconstitutional policies 

and practices that are in place throughout OPP, and that function to expose prisoners to brutal 

violence and to deprive them of mental health services.  

Support for Common Contention # 3  

As outlined extensively above, the Defendants have long been on notice of the 

unconstitutional conditions at Orleans Parish Prison. In addition to the U.S. Department of 

Justice findings letter, Plaintiffs note an extensive Prison Rape Elimination Act commission 

hearing in which the Defendants participated. There has been extensive coverage of the 

deficiencies in the media, as outlined above. In addition to all of this, upon information and 

belief, there have been tens of thousands of grievances and sick calls filed at OPP, including 

those filed by the Plaintiffs and witnesses to this action, which put Defendants on notice of the 

deficiencies. There also have been filed over 200 lawsuits against Defendant Gusman, in the last 

three years alone. Those lawsuits largely chronicle the unconstitutional practices challenged by 

the Plaintiff class. In addition to the pro se lawsuits filed by prisoners, Plaintiffs note that 

criminal defense attorneys have filed motions in state court seeking to have their clients moved, 

due to the conditions in the facility. Two examples are attached hereto as Plaintiff’s exhibit 3. 

Recently, Gusman himself said that he was unable to safely house a capital defendant in OPP. 

http://www.nola.com/crime/index.ssf/2012/02/orleans_parish_prison_can_it_h.html.  
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 These common contentions are more than sufficient to satisfy Rule 23(a)(2). For 

example, Plaintiffs’ allegations that Defendants’ systemic failure to put in place adequate 

policies and practices related dangerous deficient staffing practices and policies and practices 

related to security (including policies and practices related to contraband, classification and staff 

training), constitutes deliberate indifference to the substantial risk that the class will be subject to 

a serious risk of bodily harm, is common to the class as a whole.  Similarly, the Plaintiffs’ 

systemic allegations a regarding the Defendants’ policies and practices of exhibiting deliberate 

indifference to the mental health sub-classes’ serious mental health needs are also common to the 

sub-class.  Clearly, resolving these specific allegations would “resolve an issue that is central to 

the validity of the each of the individuals’ claims in one stroke.” Wal-Mart, 131, S.Ct. at 2551. 

Thus, the common contentions listed above are more than sufficient to satisfy Rule 23(a)(2). 

C. Typicality  

The typicality test is “not demanding,” Lightbourn v. County of El Paso, 118 F.3d 421, 

426 (5th Cir. 1997), and is easily satisfied in this case.  Typicality focuses on “whether the class 

representative’s claims have the same essential characteristics of those of the putative class.”  

Stirman v. Exxon Corp., 280 F.3d 554, 562 (5th Cir. 2002).  The test for typicality is not that the 

claims of the named individuals be identical to the claims of the other class members, but rather, 

that the class representatives must “possess the same interest and suffer the same injury” as other 

class members.  Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 156 (1982) (citing E. Tex. Motor 

Freight Sys. v. Rodriguez, 431 U.S. 395, 403 (1977), quoting Schlesinger v. Reservists Comm. to 

Stop the War, 418 U.S. 208, 216 (1974)).   

Typicality is established because the named plaintiffs and all class members face a 

substantial risk of serious harm from being stabbed, beaten, raped, and denied adequate mental 
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health care. See Exhibit 1--Plaintiff decl. If class certification is denied, every individual 

imprisoned in the OPP would be forced to vindicate his or her rights in an individual lawsuit 

addressing the same problems challenged in this suit.   

C. Adequacy of Representation 

 There is no question that the named Plaintiffs and Plaintiffs counsel will fairly and 

adequately protect the interests of the class.  See FED. R. CIV. P. 23(a)(4); Stirman, 280 F.3d at 

563 (holding that Rule 23(a)(4) requires consideration of “[1] the zeal and competence of the 

representative[s’] counsel and . . . [2] the willingness and ability of the representative[s] to take 

an active role in and control the litigation and to protect the interests of absentees”); accord. 

Berger v. Compaq Computer Corp., 257 F.3d 475, 479 (5th Cir. 2001); accord. Feder v. Elec. 

Data Sys. Corp., 429 F.3d 125, 129-130 (5th Cir. 2005).  First, the Plaintiff is represented by 

attorneys with ample experience in class actions and civil rights litigation – both in general and 

with respect to prisons and jails.  (See Declaration of Sheila A. Bedi, exh. 4).  Counsel are 

capable of pursuing the case vigorously on behalf of the class.  The proposed class 

representatives in this case have clearly demonstrated their commitment to protect not only their 

rights, but also the rights of the absent class members.  

D. Injunctive and Declaratory Relief 

Plaintiffs also satisfy Fed. R. Civ. P. Rule 23(b)(2).  Defendants’ actions have been taken 

“on grounds generally applicable to the class, thereby making appropriate final injunctive or 

corresponding declaratory relief with respect to the class as a whole.”  FED. R. CIV. P. 23(b)(2).  

Courts have recognized that class actions certified under Rule 23(b)(2) are particularly important 

in civil rights cases where injunctive relief is sought, as in the present case.  Jones v. Diamond, 

519 F.2d 1090, 1099 (5
th

 Cir. 1975).  This is exactly the type of litigation that the Federal Rules 
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Advisory Committee anticipated would be certified under Rule 23(b)(2).  Id.  Defendants’ 

refusal or failure to act equally affects rights common to all of the class members, both the 

representative individuals as well as the unnamed class members.  Thus, Defendants are acting or 

refusing to act in a manner that is “generally applicable” to the entire class of persons.  

Therefore, final injunctive and declaratory relief is appropriate, precisely because it will resolve 

the challenge to Defendants’ action and inactions for the class as a whole.  In this case, 

Plaintiffs’ request for class certification under Rule 23(b)(2) is necessary to ensure that any 

mandatory relief will extend not only to one named individual, but also to the entire class.  

 For all the above reasons, the Plaintiffs request that this motion for class certification be 

granted. 

 

 

RESPECTFULLY SUBMITTED, this the2
nd

 day of April 2012.  

 

 

 

 

I/s/ Katie M. Schwartzmann    

Katie M. Schwartzmann, La. Bar No. 30295 

Sheila A. Bedi, Miss. Bar No. 101652 (pro hac vice application forthcoming)  

The Southern Poverty Law Center 

4431 Canal Street 

New Orleans, Louisiana 70119 

504-486-8982 (phone) 

504-486-8947 (fax) 
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Certificate of Service 

 
I hereby certify that a true and correct copy of the foregoing document was filed electronically. 

Additionally, this filing will be personally served upon the Defendants along with a copy of the 

Complaint, this the 2
nd

 day of April, 2012.  

 

 

_s/ Katie M. Schwartzmann 
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