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/\OH�:��&D\FH
&OHUN



1R����������

�

'LVWULFW�&RXUW UHFHLYHV� VRPHWKLQJ� DOPRVW� DV� LPSRUWDQW�� IXQGLQJ� IRU YDULRXV�

MXGLFLDO�H[SHQVHV��PRVW�QRWDEO\ PRQH\�WR�KHOS�SD\�IRU�FRXUW�UHSRUWHUV��MXGLFLDO�

VHFUHWDULHV��DQG�ODZ�FOHUNV���:KDW�GRHV�WKLV�FRXUW�IXQGLQJ�GHSHQG�RQ" 7KH�EDLO�

GHFLVLRQV WKH�PDJLVWUDWH�PDNHV WKDW�GHWHUPLQH�ZKHWKHU�D�GHIHQGDQW�REWDLQV�

SUHWULDO�UHOHDVH� :KHQ�D�GHIHQGDQW�KDV�WR�EX\ D�FRPPHUFLDO�VXUHW\�ERQG��D�

SRUWLRQ�RI�WKH�ERQG·V�YDOXH�JRHV�WR�D�IXQG�IRU�MXGJHV· H[SHQVHV�� �6R�WKH�PRUH

RIWHQ WKH�PDJLVWUDWH UHTXLUHV�D�VHFXUHG�PRQH\�ERQG�DV�D�FRQGLWLRQ�RI UHOHDVH��

WKH�PRUH�PRQH\� WKH� FRXUW� KDV� WR FRYHU H[SHQVHV� $QG� WKH�PDJLVWUDWH� LV� D�

PHPEHU�RI�WKH�FRPPLWWHH�WKDW�DOORFDWHV�WKRVH�IXQGV���

$UUHVWHHV� DUJXH� WKDW� WKH� PDJLVWUDWH·V� GXDO� UROH³JHQHUDWRU� DQG�

DGPLQLVWUDWRU�RI�FRXUW�IHHV³FUHDWHV�D�FRQIOLFW�RI�LQWHUHVW�ZKHQ�WKH�MXGJH�VHWV�

WKHLU�EDLO���:H�GHFLGH�ZKHWKHU�WKLV GXDO�UROH YLRODWHV�GXH�SURFHVV�

,�

-XGJH�+HQU\�&DQWUHOO�LV�WKH�PDJLVWUDWH�IRU�WKH�2UOHDQV�3DULVK�&ULPLQDO�

'LVWULFW�&RXUW���+H�SUHVLGHV�RYHU�WKH�LQLWLDO�DSSHDUDQFHV RI DOO GHIHQGDQWV LQ�

WKH� SDULVK��ZKLFK� HQFRPSDVVHV�1HZ�2UOHDQV�� �$W� WKRVH� KHDULQJV�� WKHUH� DUH

W\SLFDOO\ ���²���� D� ZHHN�� -XGJH� &DQWUHOO� DSSRLQWV� FRXQVHO� IRU� LQGLJHQW�

GHIHQGDQWV�DQG�VHWV�FRQGLWLRQV�RI�SUHWULDO�UHOHDVH���2QH�RSWLRQ�IRU HQVXULQJ�D�

GHIHQGDQW·V�DSSHDUDQFH�LV UHTXLULQJ�D VHFXUHG�PRQH\�ERQG���-XVW DERXW�HYHU\�

GHIHQGDQW�ZKR�PHHWV WKDW� ILQDQFLDO� FRQGLWLRQ�GRHV�VR�E\�SXUFKDVLQJ�D�ERQG�

IURP�D�FRPPHUFLDO�VXUHW\� DV�WKDW UHTXLUHV�SD\LQJ�RQO\�D�IUDFWLRQ�RI�WKH�ERQG�

DPRXQW��

:KHQ�D�GHIHQGDQW�EX\V�D�FRPPHUFLDO�EDLO ERQG��WKH�&ULPLQDO�'LVWULFW�

&RXUW�PDNHV�PRQH\���8QGHU�/RXLVLDQD�ODZ�������RI�D�FRPPHUFLDO�VXUHW\�ERQG·V�

YDOXH LV� GHSRVLWHG LQ� WKH� FRXUW·V� -XGLFLDO� ([SHQVH� )XQG�� 6HH� /$� 5�6�

� 2WKHU� JRYHUQPHQW� RIILFHV� DOVR� EHQHILW�� � 7KH� 6KHUULII·V� 2IILFH�� 'LVWULFW� $WWRUQH\·V�
2IILFH�� DQG� 2IILFH� RI� WKH� ,QGLJHQW� 'HIHQGHU� HDFK� UHFHLYH� ����� RI� WKH� ERQG�� 6HH� /$� 5�6�
�� �������$�������%����������������%�����E²G����
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�� �������$������ �%������ ����������%�����D�� 7KDW� IXQG� GRHV� QRW� SD\ MXGJHV·�

VDODULHV�� EXW� LW� SD\V VDODULHV� RI� VWDII�� LQFOXGLQJ� VHFUHWDULHV�� ODZ� FOHUNV�� DQG�

FRXUW�UHSRUWHUV���,W�DOVR�SD\V�IRU�RIILFH�VXSSOLHV��WUDYHO� DQG�RWKHU�FRVWV���7KH�

FRYHUHG�H[SHQVHV�DUH�VXEVWDQWLDO��WRWDOLQJ�PRUH�WKDQ�D�TXDUWHU�PLOOLRQ�GROODUV�

SHU�MXGJH�LQ�UHFHQW�\HDUV�� �7KH ERQG�IHHV�DUH�D�PDMRU�IXQGLQJ�VRXUFH�IRU�WKH�

-XGLFLDO�([SHQVH�)XQG��FRQWULEXWLQJ�EHWZHHQ���²��� RI�WKH�DPRXQW�VSHQW�LQ�

UHFHQW�\HDUV�� $OO���� MXGJHV�RI WKH�GLVWULFW� FRXUW�� LQFOXGLQJ -XGJH�&DQWUHOO��

DGPLQLVWHU�WKH�IXQG�

-XGJH� &DQWUHOO UHTXLUHV� D� VHFXUHG� PRQH\� ERQG� IRU� DERXW� KDOI� RI� WKH�

DUUHVWHHV�� � 6R� LW�ZDV� QRW� XQXVXDO�ZKHQ� KH� LPSRVHG� WKDW FRQGLWLRQ� IRU� ERWK�

$GULDQ� &DOLVWH DQG� %ULDQ� *LVFODLU ZKHQ� WKH\� DSSHDUHG� EHIRUH� KLP� RQ�

PLVGHPHDQRU� DUUHVWV� 1RU�ZDV� LW� XQFRPPRQ�ZKHQ -XGJH�&DQWUHOO� GLG� QRW�

PDNH�ILQGLQJV�DERXW�WKHLU�DELOLW\�WR�SD\�RU�GHWHUPLQH�LI QRQILQDQFLDO�FRQGLWLRQV�

FRXOG�VHFXUH�WKHLU�DSSHDUDQFH���,W�WRRN�RYHU�WZR�ZHHNV�IRU�&DOLVWH�WR�FRPH�XS�

ZLWK� WKH�PRQH\� WR� EX\�D�EDLO� ERQG��ZKLFK FRVW DERXW� ��²����RI� WKH��������

DPRXQW WKH�FRXUW�VHW �&DOLVWH KDG�WZR�FKDUJHV�DQG�EDLO�ZDV�VHW�DW��������SHU�

RIIHQVH����*LVFODLU�ZDV�QHYHU�DEOH�WR�FRPH�XS�ZLWK�WKH�PRQH\�DQG�VWD\HG�LQ�MDLO�

IRU�RYHU�D�PRQWK�EHIRUH�EHLQJ�UHOHDVHG�

:KLOH�WKH\�ZHUH�LQ�FXVWRG\��&DOLVWH�DQG�*LVFODLU�ILOHG�WKLV�IHGHUDO�FLYLO�

ULJKWV�ODZVXLW�DJDLQVW�-XGJH�&DQWUHOO� 7KH\�VXHG�RQ�WKHLU�RZQ�EHKDOI�DQG�WR�

UHSUHVHQW�D�FODVV�RI�DOO�DUUHVWHHV�´ZKR�DUH�QRZ�EHIRUH�RU�ZKR�ZLOO�FRPH�EHIRUHµ�

� ,Q�DQRWKHU�FDVH� SODLQWLIIV�DUJXHG�WKDW�D�VHSDUDWH�FRQIOLFW�RI�LQWHUHVW�H[LVWHG�EHFDXVH�
RI�WKH�FRXUW�IHHV�DQG�ILQHV�WKDW�DOVR�KHOS�IXQG WKH -XGLFLDO�([SHQVH�)XQG� 7KDW�FDVH�ZDV�
EURXJKW�DJDLQVW�DOO�WKH�MXGJHV�RI�WKH�2UOHDQV�&ULPLQDO�'LVWULFW�&RXUW��FRQWHQGLQJ WKDW�WKHLU�
´DGPLQLVWUDWLYH�VXSHUYLVLRQ�RYHU�>WKH�)XQG@��ZKLOH�VLPXOWDQHRXVO\�RYHUVHHLQJ�WKH�FROOHFWLRQ�
RI�ILQHV�DQG�IHHV�PDNLQJ�XS�D�VXEVWDQWLDO�SRUWLRQ�RI�>WKH�)XQG@��FURVVHV�WKH�FRQVWLWXWLRQDO�
OLQH�µ��&DLQ�Y��:KLWH� �� )��G����������:/����������$XJ���������������$�GLIIHUHQW�SDQHO�RI�WKLV�
FRXUW�UHFHQWO\�KHOG�WKDW�WKLV�DUUDQJHPHQW�IRU�IHHV�DQG�ILQHV�YLRODWHG�GXH�SURFHVV���6HH�LG�
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-XGJH�&DQWUHOO�IRU�SUHWULDO�UHOHDVH�GHWHUPLQDWLRQV�DQG�ZKR�FDQQRW�DIIRUG�WKH�

ILQDQFLDO�FRQGLWLRQV�LPSRVHG�� 6HH�)('� 5� &,9� 3� ���E�����

7KH� ODZVXLW� FKDOOHQJHV� WZR� DVSHFWV� RI� -XGJH�&DQWUHOO·V� EDLO� SUDFWLFHV���

)LUVW��WKH�FRPSODLQW�DOOHJHV�WKDW�KH ZDV YLRODWLQJ WKH�'XH�3URFHVV�DQG�(TXDO�

3URWHFWLRQ�&ODXVHV�E\�VHWWLQJ�ERQG�ZLWKRXW�LQTXLULQJ�LQWR�DQ�DUUHVWHH·V�DELOLW\�

WR�SD\�RU�FRQVLGHULQJ�WKH�DGHTXDF\�RI�QRQILQDQFLDO�FRQGLWLRQV�RI�UHOHDVH���7KLV��

3ODLQWLIIV� FRQWHQG�� UHVXOWV� LQ� NHHSLQJ� SHRSOH� LQ� MDLO� RQO\� EHFDXVH� RI� WKHLU�

LQDELOLW\�WR�PDNH�D�SD\PHQW� 7KH�VHFRQG�DOOHJDWLRQ�UHODWHV�WR�&DQWUHOO·V ´GXDO�

UROH�DV�D�MXGJH�GHWHUPLQLQJ�FRQGLWLRQV�RI�SUHWULDO�UHOHDVH�DQG�DV�DQ�H[HFXWLYH�

LQ� FKDUJH� RI� PDQDJLQJ� WKH� &RXUW·V� ILQDQFHV�µ� � 7R� SODLQWLIIV�� WKH� ILQDQFLDO�

LQFHQWLYH�WR�UHTXLUH�VHFXUHG�PRQH\�ERQGV�LV�D�FRQIOLFW�RI�LQWHUHVW�WKDW�GHSULYHV�

DUUHVWHHV�RI�WKHLU�GXH�SURFHVV�ULJKW�WR�DQ�LPSDUWLDO�WULEXQDO���)RU�ERWK�FODLPV��

WKH�SODLQWLIIV�VRXJKW RQO\�GHFODUDWRU\�UHOLHI�

7KLV�DSSHDO�FRQFHUQV�RQO\�WKH�FRQIOLFW�RI�LQWHUHVW�FODLP���$�\HDU�DIWHU�WKH�

FDVH�ZDV�ILOHG��-XGJH�&DQWUHOO�WROG WKH�GLVWULFW�FRXUW�WKDW�KH�KDG�DOWHUHG�KLV�

EDLO�SUDFWLFHV�WR�FRQVLGHU DELOLW\�WR�SD\ DQG�DUJXHG�WKDW�WKLV�FKDQJH�PRRWHG�WKH�

ILUVW�FODLP�� 7KH�GLVWULFW�FRXUW�GLVDJUHHG�DQG�JUDQWHG�D�GHFODUDWRU\�MXGJPHQW

RQ�ERWK�FODLPV���%XW�-XGJH�&DQWUHOO�DSSHDOV�RQO\�WKH�GHWHUPLQDWLRQ�WKDW�KLV�

VHWWLQJ�WKH�ERQGV�WKDW�KHOS�IXQG�KLV�FRXUW�YLRODWHV�GXH�SURFHVV�

,,�

8QOLNH�VRPH�RI� LWV� OHJDO�DQFHVWRUV��(QJOLVK�FRPPRQ�ODZ�DVVXPHG�WKDW�

MXGJHV�FRXOG�PDLQWDLQ�LPSDUWLDOLW\�LQ�WKH�IDFH�RI�PRVW�FRQQHFWLRQV�WR�D�FDVH��

6HH�-RKQ�3��)UDQN��'LVTXDOLILFDWLRQ�RI�-XGJHV�����<$/(�/�-� �������� ���������,W�

GLG�QRW� IROORZ� WKH�SDWK� RI�5RPDQ�RU� -HZLVK� ODZ�� ERWK� RI�ZKLFK�GLVTXDOLILHG�

MXGJHV�IRU�D�YDULHW\�RI�UHDVRQV���6HH�7+(�&2'(�2)�-867,1,$1 ������ �6�3��6FRWW�

� $OWKRXJK� WKH� QDPHG� SODLQWLIIV·� VWDWH� FULPLQDO� FDVHV� DUH� RYHU�� FODVV� FHUWLILFDWLRQ�
PHDQV�WKH�FDVH�LV�QRW�PRRW���&W\��RI�5LYHUVLGH�Y��0F/DXJKOLQ������8�6����������������
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WUDQV�������� �DOORZLQJ�OLWLJDQWV�WR�´UHMHFW�MXGJHV�DSSRLQWHG�WR�KHDU�D�FDVH�� � ��

>H@YHQ�ZKHQ�WKH�MXGJH�ZDV�DSSRLQWHG�E\�WKH�(PSHURU��IRU�WKH�UHDVRQ�WKDW�:H�

KDYH�VHW�RXU�KHDUWV�XSRQ�DOO�VXLWV�EHLQJ�FRQGXFWHG�ZLWKRXW�DQ\�VXVSLFLRQ�RI�

XQIDLUQHVVµ��� 7+(� &2'(� 2)� 0$,021,'(6� %22.� )2857((1� 7+(� %22.� 2)�

-8'*(6�� FK������DW���²�� �$EUDKDP�0��+HUVKPDQ�� WUDQV���<DOH�8QLY��3UHVV�

����� �UHTXLULQJ�GLVTXDOLILFDWLRQ�HYHQ�ZKHQ D�SDUW\ SHUIRUPHG PLQRU�WDVNV�IRU�

WKH MXGJH VXFK�DV�UHPRYLQJ�D�ELUG·V�IHDWKHU�IURP�WKH MXGJH·V�PDQWOH�RU�KHOSLQJ�

WKH�MXGJH�JHW�RXW�RI�D�ERDW�ZKHQ�LW�UHDFKHG�VKRUH�� 7KRXJK�PHGLHYDO�(QJODQG�

KDG� WKRVH� ZKR VXJJHVWHG� LW� VKRXOG� OLNHZLVH UHFRJQL]H ELDV� DV� D� EDVLV� IRU�

UHFXVDO�� E\�%ODFNVWRQH·V�GD\�WKH�FRXQWU\�KDG�FKDUWHG D�GLIIHUHQW�FRXUVH�

>-@XGJHV� RU� MXVWLFHV� FDQQRW� EH� FKDOOHQJHG�� � )RU� WKH� ODZ�ZLOO� QRW�
VXSSRVH�D�SRVVLELOLW\�RI�ELDV�RU�IDYRXU�LQ�D�MXGJH� ZKR�LV�DOUHDG\�
VZRUQ�WR�DGPLQLVWHU�LPSDUWLDO�MXVWLFH��DQG�ZKRVH�DXWKRULW\�JUHDWO\�
GHSHQGV�XSRQ�WKDW�SUHVXPSWLRQ�DQG�LGHD�

��:LOOLDP�%ODFNVWRQH��&200(17$5,(6�21�7+(�/$:6�2)�(1*/$1'��������������

7UXVW�LQ�WKH�LPSDUWLDOLW\�RI�MXGJHV�ZDV�FDUULHG�WR�H[WUHPHV���-XGJHV�FRXOG�HYHQ

KHDU� FDVHV� LQYROYLQJ� FORVH� IDPLO\�PHPEHUV�� �6HH� %URRNHV� Y�� (DUO� RI� 5LYHUV��

+DUGUHV����������(QJ��5HS� ���� �([������� �DOORZLQJ�D� MXGJH�WR�KHDU�D�FDVH�

LQYROYLQJ�KLV�EURWKHU�LQ�ODZ��

%XW�WKH FRPPRQ�ODZ YLHZ WKDW�MXGJHV�ZHUH�LQFRUUXSWLEOH�KDG�D�QRWDEOH

H[FHSWLRQ³ZKHQ�MXGJHV�PLJKW�EHQHILW�ILQDQFLDOO\� 6HH�7XPH\�Y��2KLR������8�6��

�����������������´7KHUH�ZDV�DW�WKH�FRPPRQ�ODZ�WKH�JUHDWHVW�VHQVLWLYHQHVV�RYHU�

WKH�H[LVWHQFH�RI�DQ\�SHFXQLDU\�LQWHUHVW�KRZHYHU�VPDOO�RU�LQILQLWHVLPDO�LQ�WKH�

MXVWLFH�RI�WKH�SHDFH�µ����/RUG�&RNH·V�IDPRXV�OLQH�UHIOHFWHG�WKDW�YLHZ��DV�GLG�KLV�

UXOLQJ�WKDW�D MXGJH�FRXOG�QRW�LVVXH D�MXGJPHQW ZKLOH�DOVR�WDNLQJ�D�SRUWLRQ�RI�

WKH�ILQH�WR�SD\�KLV�VDODU\���'U��%RQKDP·V�&DVH����&R��5HS�����D� ���D� ���(QJ��

� 7KLUWHHQWK�FHQWXU\�OHJDO�FRPPHQWDWRU�+HQU\�GH�%UDFWRQ�DUJXHG�WKDW�´>D@�MXVWLFLDU\�
PD\�EH�UHIXVHG�IRU�JRRG�FDXVH�µ��6HH ��+HQU\�GH�%UDFWRQ��'(�/(*,%86�(7�&2168(78',1,%86�
$1*/,$(����²����7UDYHUV�7ZLVV��WUDQV���������



1R����������

�

5HS������������&�3����������6LPLODUO\� D�MXGJH FRXOG�QRW�UXOH�RQ�DQ�HMHFWPHQW

SURFHHGLQJ ZKHQ�KH�ZDV�WKH�ODQGORUG���6HH��H�J���$QRQ\PRXV� ��6DONHOG���������

(QJ��5HS�������.�%���������VHH�DOVR�(DUO�RI�'HUE\·V�&DVH�����&R��5HS����������

(QJ��5HS��������.�%�������� 7KHUH�ZDV�HYHQ�FRQFHUQ�WKDW�D�MXGJH·V�UROH�DV�D

FLWL]HQ� DQG� D� WD[SD\HU LQ� D� WRZQ PLJKW� EH� GLVTXDOLI\LQJ� VHH� %HWZHHQ� WKH�

3DULVKHV�RI�*UHDW�&KDUWH�DQG�.HQQLQJWRQ����6WUDQJH����������(QJ��5HS��������

����²����.�%���������TXDVKLQJ�RUGHU�RI�UHPRYDO�RI�SDXSHU�PDGH�E\�WZR�MXVWLFHV�

RI� WKH�SHDFH�EHFDXVH�RQH� ´ZDV�DQ� LQKDELWDQW�RI� WKH�SDULVK� IURP�ZKHQFH� WKH�

SDXSHU�ZDV�UHPRYHGµ���XQWLO�3DUOLDPHQW�SDVVHG�D�ODZ UHMHFWLQJ WKDW�QRWLRQ�LQ�

DQ�HDUO\�H[DPSOH�RI�WKH�´UXOH�RI�QHFHVVLW\µ�WKDW�VWLOO�DSSOLHV�WR�MXGLFLDO�UHFXVDO��

VHH )UDQN�� VXSUD�� DW ���²��� 7KH� FRPPRQ� ODZ� WKXV�GLVWLQJXLVKHG EHWZHHQ�

´ELDV�µ�ZKLFK�GLG�QRW�GLVTXDOLI\�WKH�MXGJH��DQG�́ LQWHUHVW�µ�ZKLFK�GLG���,G� DW����²

���

$IWHU�,QGHSHQGHQFH��$PHULFDQ�ODZ�UHIOHFWHG�WKH�VDPH�FRQFHUQV�DERXW�D�

MXGJH·V�ILQDQFLDO�LQWHUHVW�LQ�D�FDVH���-DPHV�0DGLVRQ�UHFLWHG /RUG�&RNH·V�PD[LP

LQ� WKH� )HGHUDOLVW 3DSHUV�� � 7+(�)('(5$/,67�12� ���� DW� �� �-DPHV�0DGLVRQ�

�&OLQWRQ�5RVVLWHU�HG�����������-XVWLFHV�UHFXVHG�WKHPVHOYHV�IURP�HDUO\�6XSUHPH�

&RXUW�FDVHV�ZKHQ�WKH\�KDG�D�ILQDQFLDO�LQWHUHVW�LQ�WKH�UHVXOW���)UDQN��VXSUD��DW�

���� �FLWLQJ�/LYLQJVWRQ� Y��0DU\ODQG� ,QV� &R��� ��&UDQFK� ����8�6��� ���� ��������

)DLUID[·V�'HYLVHH�Y��+XQWHU·V�/HVVHH����&UDQFK�����8�6���������������0DUWLQ�Y��

+XQWHU·V�/HVVHH����:KHDW� ����8�6���������������� %XW�VRPH QLQHWHHQWK�FHQWXU\

VWDWH OHJLVODWXUHV�DQG�FRXUWV�WHPSHUHG�WKH FRPPRQ�ODZ�UXOH�E\�QRW�UHTXLULQJ�

� &KLHI� -XVWLFH�0DUVKDOO� RZQHG�PXFK� RI� WKH� ODQG� DW� LVVXH� LQ� WKH�+XQWHU·V� /HVVHH�
OLWLJDWLRQ�� �-RHO�5LFKDUG�3DXO��:,7+287�35(&('(17� &+,()�-867,&(�-2+1�0$56+$//�$1'�
+,6�7,0(6 �������������,Q�FRQWUDVW�WR�KLV�UHFXVDO�LQ�WKRVH�FDVHV��KH�IDPRXVO\�GLG�QRW�UHFXVH�
LQ�0DUEXU\�Y��0DGLVRQ HYHQ�WKRXJK�KLV�IDLOXUH�DV�6HFUHWDU\�RI�6WDWH�WR�GHOLYHU�0DUEXU\·V�
FRPPLVVLRQ�VWDUWHG�WKDW�FRQWURYHUV\���,G��DW����²�����0DUVKDOO·V�UHFXVDO�GHFLVLRQV�LOOXVWUDWH�
WKH� FRPPRQ� ODZ·V�DOPRVW�H[FOXVLYH� FRQFHUQ�ZLWK� ILQDQFLDO�FRQIOLFWV�� �6HH�)UDQN�� VXSUD�� DW�
���²��� �H[SODLQLQJ� WKDW� ILQDQFLDO� LQWHUHVW� ZDV� WKH� RQO\� EDVLV� IRU� GLVTXDOLILFDWLRQ� LQ� WKLV�
SHULRG��´UHODWLRQVKLSµ�WR�WKH�FDVH�GLG�QRW�UHTXLUH�UHFXVDO��
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UHFXVDO�IRU�DQ�LQWHUHVW�´VR�UHPRWH��WULIOLQJ��DQG�LQVLJQLILFDQW�WKDW�LW�PD\�IDLUO\�

EH� VXSSRVHG� WR� EH� LQFDSDEOH� RI� DIIHFWLQJ� WKH� MXGJPHQW� RI� RU� LQIOXHQFLQJ� WKH�

FRQGXFW�RI�DQ�LQGLYLGXDO�µ��7XPH\�Y��2KLR������8�6�������������������TXRWLQJ�7��

&RROH\��&2167,787,21$/ /,0,7$7,216 ������WK�HG���������

7KHVH�SULQFLSOHV�� LQFOXGLQJ� WKH�VLJQLILFDQFH�RI� WKH� LQWHUHVW�� LQIRUP�WKH�

FRQVWLWXWLRQDO�UXOHV�JRYHUQLQJ�MXGJH·V�ILQDQFLDO�FRQIOLFWV���$V�LV�WUXH�IRU�RWKHU�

DUHDV�RI�FULPLQDO�SURFHGXUH�� LW�ZDV�QRW�XQWLO�WKH�LQFUHDVHG�ODZ�HQIRUFHPHQW

3URKLELWLRQ EURXJKW WKDW WKH 6XSUHPH�&RXUW�DGGUHVVHG D�GXH�SURFHVV�FKDOOHQJH�

WR�D�MXGJH·V�ILQDQFLDO�FRQIOLFWV���7KH�ILUVW�FDVH�LQYROYHG�D�PD\RU·V�FRXUW�XVHG�LQ�

2KLR YLOODJHV WR�SURVHFXWH�YLRODWLRQV�RI� WKH� VWDWH�3URKLELWLRQ�$FW�� �7XPH\�Y��

2KLR������8�6������������� 2Q�WKLV�´OLTXRU�FRXUW�µ�WKH�PD\RU�ZDV�WKH�MXGJH�DQG�

FRXOG� FRQYLFW� ZLWKRXW� D� MXU\�� � ,G�� DW� ���²���� ���� ,I� WKH�PD\RU� IRXQG� WKH�

GHIHQGDQW�JXLOW\� VRPH�RI� WKH� ILQH� WKH GHIHQGDQW�SDLG�ZRXOG�JR� WRZDUGV WKH�

PD\RU·V� ´FRVWV� LQ� HDFK� FDVH�� LQ� DGGLWLRQ� WR� KLV� UHJXODU� VDODU\�µ ,G�� DW� ����

�TXRWLQJ�WKH�ORFDO�RUGLQDQFH�� 3RUWLRQV�RI�WKH ILQHV�WKH�YLOODJH�FROOHFWHG�ZRXOG�

DOVR�JR�WR�WKH�SURVHFXWRU DQG�RIILFHUV�ZKR�LQYHVWLJDWHG�WKH�FDVH���,G� DW����²���

,I� WKH� PD\RU� IRXQG� WKH� GHIHQGDQW� QRW� JXLOW\�� QHLWKHU� KH� QRU� DQ\RQH� HOVH�

ZRUNLQJ�IRU WKH�YLOODJH�ZRXOG�PDNH PRQH\�IURP�WKH�FDVH� ,G��DW�����

5HO\LQJ�RQ WKH�OHJDO�WUDGLWLRQ�MXVW�RXWOLQHG��WKH�&RXUW�KHOG�WKDW�WKH�OLTXRU�

FRXUW�MXGJH·V�LQWHUHVW�LQ�WKH�RXWFRPH YLRODWHG�GXH�SURFHVV���,G� DW����²��� ,W

GLG�QRW�UHTXLUH�D�VKRZLQJ�WKDW�WKH�PD\RU�ZDV� IDYRULQJ�WKH�SURVHFXWLRQ�� WKH�

ILQDQFLDO�LQFHQWLYH�LWVHOI�ZDV�HQRXJK�

(YHU\� SURFHGXUH� ZKLFK� ZRXOG� RIIHU� D� SRVVLEOH� WHPSWDWLRQ WR� WKH�
DYHUDJH� PDQ� DV� D� MXGJH WR� IRUJHW� WKH� EXUGHQ� RI� SURRI� UHTXLUHG� WR�
FRQYLFW�WKH�GHIHQGDQW��RU�ZKLFK�PLJKW�OHDG�KLP�QRW�WR�KROG�WKH�EDODQFH�

� 6HH��H�J���1DWKDQVRQ�Y��8QLWHG�6WDWHV������8�6�����������������KROGLQJ�WKDW�VHDUFK�
ZDUUDQW�UHTXLUHV�SUREDEOH�FDXVH���2OPVWHDG Y��8QLWHG�6WDWHV������8�6����������²�� �������
�DGGUHVVLQJ�ZKHWKHU�ZLUHWDSSLQJ� LV� D� VHDUFK�� 8QLWHG�6WDWHV� Y�� /DQ]D�� ����8�6�� ����� ����
������� �DSSO\LQJ�´GXDO�VRYHUHLJQµ�SULQFLSOH�RI�GRXEOH� MHRSDUG\� ODZ�WR�DOORZ�ERWK�VWDWH�DQG�
IHGHUDO�SURVHFXWLRQ�RI�VDPH�ERRWOHJJLQJ�DFWLYLW\��
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QLFH��FOHDU� DQG� WUXH�EHWZHHQ�WKH�VWDWH�DQG�WKH�DFFXVHG��GHQLHV�WKH�
ODWWHU�GXH�SURFHVV�RI�ODZ�

,G� DW������VHH�LG��DW����²�� �FKURQLFOLQJ�WKH�UXOH�DW�FRPPRQ�ODZ�WKDW�MXGJHV�

QRW�KDYH�DQ\�SHFXQLDU\�LQWHUHVW�LQ�WKHLU�UXOLQJV��

7KLV�´DYHUDJH PDQ�DV MXGJHµ�VWDQGDUG³IRFXVLQJ�RQ�WKH�VWUHQJWK�RI�WKH�

WHPSWDWLRQ�UDWKHU�WKDQ�DQ�DFWXDO�VKRZLQJ�RI�LPSDUWLDOLW\³KDV�JXLGHG�WKH�GXH�

SURFHVV� LQTXLU\ HYHU� VLQFH�� -XGJH� &DQWUHOO WULHV� WR� DYRLG� LW� DUJXLQJ WKDW�

7XPH\·V� ´DYHUDJH�PDQµ� VWDQGDUG� LV� QR� ORQJHU� JRRG� ODZ�� �+H� FRQWHQGV� ODWHU�

FDVHV� UHSODFHG� LW� ZLWK� DQ� ´DYHUDJH� MXGJHµ� VWDQGDUG� WKDW� UHFRJQL]HV� MXGJHV·

JUHDWHU�FDSDFLW\�IRU�LPSDUWLDOLW\� 7KH�VXSSRVHG�FKDQJH�FRPHV�IURP�$HWQD�/LIH�

,QV��&R��Y��/DYRLH������8�6�������������������ZKHQ�WKH�&RXUW�TXRWHG�7XPH\�EXW�

UHIHUUHG�WR�´WKH�DYHUDJH��� �� �� MXGJH�µ�OHDYLQJ�RXW�WKH�RULJLQDO�´PDQ�DFWLQJ�DVµ�

ODQJXDJH���7KLV�DUJXPHQW PDNHV�D�PRXQWDLQ�RXW�RI�DQ�HOOLSVLV���7KH�6XSUHPH�

&RXUW� QHYHU� H[SODLQHG� WKDW� LW� ZDV� FUHDWLQJ� D�PRUH� GHIHUHQWLDO� VWDQGDUG� LQ�

XVLQJ�WKH�PRUH�FRQFLVH�ODQJXDJH���,WV�PRVW�UHFHQW�FRQIOLFW�RI�LQWHUHVW�RSLQLRQ�

XVHV�ERWK�´DYHUDJH�MXGJHµ�DQG�´DYHUDJH�PDQµ�ZLWKRXW�LQGLFDWLQJ�D�GLIIHUHQFH�

EHWZHHQ�WKH�WZR���6HH�&DSHUWRQ�Y��$�7��0DVVH\�&RDO�&R�� ����8�6����������������

�������� �0RVW IXQGDPHQWDOO\��-XGJH�&DQWUHOO·V�DUJXPHQW� WKDW� MXGJHV�KDYH�D�

NQDFN�IRU�LPSDUWLDOLW\³DQG�WKXV WKDW WKH�DYHUDJH�MXGJH�LV�QRW�DV�WHPSWHG�DV�

WKH�DYHUDJH�PDQ³LJQRUHV�WKDW WKH�ODZ�KDV�ORQJ UHMHFWHG�WKDW�SUHVXPSWLRQ IRU�

D�MXGJH·V ILQDQFLDO�FRQIOLFWV� )UDQN��VXSUD��DW����²����FRPSDUH�$HWQD������8�6��

DW����²����ELDV�DJDLQVW�LQVXUHUV�GLG�QRW�GLVTXDOLI\�MXGJH���ZLWK�LG��DW����²���

�LQYROYHPHQW�LQ�VLPLODU�VXLWV�DJDLQVW�LQVXUHUV�GLVTXDOLILHG�MXGJH�� :H�VHH�QR

OHJDO�GLIIHUHQFH�EHWZHHQ�WKH� WZR� IRUPXODWLRQV�WKH�6XSUHPH�&RXUW�KDV�XVHG�

6HH�&DLQ�������:/��������� DW��²���UHMHFWLQJ�WKH�VDPH�DUJXPHQW�&DQWUHOO�

DGYDQFHV��

7KH�FDVHV�DSSO\LQJ�WKH�7XPH\ VWDQGDUG�FDQ�EH�VRUWHG LQWR�WZR�JURXSV���

$ IHZ�DGGUHVV RQH�RII�VLWXDWLRQV�ZKHQ�WKH�ILQDQFLDO�LQFHQWLYH�LV�XQLTXH�WR�WKH�
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IDFWV� RI� WKH� FDVH�� � ([DPSOHV DUH FDVHV� ZKHQ� WKH� MXGJH� KDG� D� VXEVWDQWLDOO\�

VLPLODU�FDVH SHQGLQJ DJDLQVW RQH�RI WKH�SDUWLHV��$HWQD������8�6��DW����²����RU�

ZKHQ�D SDUW\ KDG FRQWULEXWHG�PRUH�WR�WKH�MXGJH·V�HOHFWLRQ�FDPSDLJQ�WKDQ�DOO�

RWKHU�GRQRUV�FRPELQHG� &DSHUWRQ�Y��$�7��0DVVH\�&RDO�&R�������8�6����������²

����������� 7KLV�FDVH�LV�QRW�OLNH�WKRVH�

,QVWHDG��WKH FKDOOHQJH�WR�-XGJH�&DQWUHOO·V�GXDO�UROH�ILWV�LQWR�WKH�OLQH�RI�

FDVHV� DGGUHVVLQJ� LQFHQWLYHV� WKDW� D� FRXUW·V VWUXFWXUH� FUHDWHV� LQ HYHU\� FDVH�

7XPH\������8�6�������'XJDQ Y��2KLR������8�6�������������:DUG�Y��0RQURHYLOOH��

����8�6������������ 7KH�LQFHQWLYHV�WKDW�PRVW�REYLRXVO\ YLRODWH�WKH�ULJKW�WR�DQ�

LPSDUWLDO�PDJLVWUDWH�DUH�WKRVH�WKDW��OLNH�7XPH\ DQG�LWV�(QJOLVK�SUHGHFHVVRUV��

SXW PRQH\�GLUHFWO\�LQWR D MXGJH·V�SRFNHW� 6HH�7XPH\������8�6��DW���� �KROGLQJ�

WKDW�WKH�MXGJH�UHFHLYLQJ�D�SRUWLRQ�RI�WKH�ILQHV�´FHUWDLQO\µ�YLRODWHG�GXH�SURFHVV����

,W�DOVR�YLRODWHV�GXH�SURFHVV�ZKHQ UXOLQJV�LQGLUHFWO\�IXQQHO�PRQH\�LQWR�D�MXGJH·V

EDQN�DFFRXQW���6HH�%URZQ�Y��9DQFH����� )��G���������²�����WK�&LU�������� :H�

WKXV� KHOG XQFRQVWLWXWLRQDO� WKH� VWDWXWRU\� IHH� V\VWHP� IRU� FRPSHQVDWLQJ�

0LVVLVVLSSL�MXVWLFHV RI�WKH�SHDFH�EHFDXVH�WKRVH�MXGJHV·�FRPSHQVDWLRQ�GHSHQGHG�

RQ�WKH�QXPEHU�RI�FDVHV�ILOHG�LQ�WKHLU�FRXUWV���$V�D�UHVXOW��WKH\�ZHUH�LQFHQWLYL]HG

WR� UXOH� IRU� SODLQWLIIV� LQ� FLYLO� FDVHV� DQG� WKH� SURVHFXWLRQ� LQ� FULPLQDO� RQHV WR�

HQFRXUDJH PRUH� ILOLQJV�� � ,G�� DW� ����� � $JDLQ�� LW� ZDV� WKH� PHUH� WKUHDW RI�

LPSDUWLDOLW\ WKDW�YLRODWHG�GXH�SURFHVV���$V�-XGJH�:LVGRP�H[SODLQHG��LW GLG�QRW�

PDWWHU�WKDW ´WKHUH�PXVW�EH�PDQ\��PDQ\�MXGJHV�LQ�0LVVLVVLSSL��DV�LQ�DQ\�RWKHU�

VWDWH�� SXUH� LQ� KHDUW� DQG� UHVLVWDQW� WR� WKH� HIIHFW� WKHLU� DFWLRQV� PD\� KDYH� RQ�

DUUHVWLQJ�RIILFHUV�DQG� OLWLJDWLQJ�FUHGLWRUV�µ EHFDXVH ´WKH�WHPSWDWLRQ�H[LVWV� WR�

WDNH�D�ELDVHG�YLHZ�WKDW�ZLOO�ILQG�IDYRU�LQ�WKH�PLQGV�RI�DUUHVWLQJ�RIILFHUV�DQG�

OLWLJDWLQJ� FUHGLWRUV� 7KLV� YLFH� LQKHUHV� LQ� WKH� IHH� V\VWHP�� ,W� LV� D� IDWDO�

FRQVWLWXWLRQDO�IODZ�µ ,G��DW�����

8QOLNH�WKH�7XPH\�RU %URZQ MXGJHV��-XGJH &DQWUHOO�GRHV�QRW�UHFHLYH D�

SHQQ\��HLWKHU�GLUHFWO\�RU� LQGLUHFWO\� IURP�KLV�EDLO�GHFLVLRQV�� �%XW�UHTXLULQJ�D�
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VHFXUHG� PRQH\� ERQG SURYLGHV� KLP� ZLWK� VXEVWDQWLDO� QRQPRQHWDU\� EHQHILWV���

0RVW� VLJQLILFDQWO\�� PRQH\� IURP� FRPPHUFLDO� VXUHW\� ERQG IHHV KHOSV� SD\� WKH�

MXGJH·V�VWDII���:LWKRXW�VXSSRUW�VWDII��D�MXGJH�PXVW VSHQG�PRUH�WLPH�SHUIRUPLQJ�

DGPLQLVWUDWLYH�WDVNV� 7LPH�LV�PRQH\�� �$QG�VRPH�LPSRUWDQW�WDVNV�FDQQRW�EH�

GRQH�ZLWKRXW�VWDII���-XGJH�&DQWUHOO�FDQQRW�VLPXOWDQHRXVO\�SUHVLGH�DV�MXGJH�DQG�

FRXUW�UHSRUWHU��KH�HPSOR\V�WZR����2IILFH�VXSSOLHV�DOVR�SURPRWH�HIILFLHQF\���7KH�

IHHV� WKH� 2UOHDQV� 3DULVK� &ULPLQDO� 'LVWULFW� &RXUW� UHFHLYHV� IURP� FRPPHUFLDO�

VXUHWLHV WKXV�KHOS�IXQG�FULWLFDO�SLHFHV�RI�D�ZHOO�IXQFWLRQLQJ�FKDPEHUV� $QG�LI�

DQ�HOHFWHG�MXGJH�LV�XQDEOH�WR�SHUIRUP�WKH�GXWLHV�RI�WKH�MRE��WKH�MRE PD\�EH�DW�

ULVN�� �6R�ZH�GR�QRW� WKLQN� LW�PDNHV�PXFK�GLIIHUHQFH� WKDW� WKH�EHQHILWV -XGJH

&DQWUHOO�DQG�KLV�FROOHDJXHV�UHFHLYH�IURP�EDLO�ERQGV�DUH�QRW�PRQHWDU\�

+DYLQJ�GHFLGHG�WKDW�WKH ´DYHUDJH�PDQ�DV�MXGJHµ�VWDQGDUG�DSSOLHV�DQG�

WKDW�VLJQLILFDQW�QRQPRQHWDU\�EHQHILWV�FDQ�FUHDWH�D�FRQIOLFW��ZH�WXUQ�WR�WKH�FUX[�

RI�WKH�GLVSXWH��'RHV�-XGJH�&DQWUHOO·V GXDO�UROH�YLRODWH�GXH�SURFHVV"��,Q�DGGLWLRQ�

WR�7XPH\��WZR RWKHU�6XSUHPH�&RXUW�FDVHV�WKDW�DJDLQ�ORRNHG�DW�2KLR�PD\RUV·

FRXUWV IOHVK� RXW ZKHQ WKH� VWUXFWXUDO� WHPSWDWLRQ RI D� GXDO� UROH FUHDWHV� DQ�

XQFRQVWLWXWLRQDO�FRQIOLFW���7KH�ILUVW��GHFLGHG�WKH�WHUP�DIWHU�7XPH\� FRQVLGHUHG�

DQRWKHU OLTXRU FRXUW� 6HH�'XJDQ�Y��6WDWH� ��� 8�6��������������'XJDQ�ZDV�WKH�

PD\RU�RI�D�VPDOO�WRZQ��HPSRZHUHG�WR UXQ�D�PD\RU·V�FRXUW�DQG�FRQYLFW WKRVH�

ZKR�SRVVHVVHG OLTXRU���,G� DW������8QOLNH�WKH�7XPH\�PD\RU��KH�GLG�QRW�UHFHLYH�

DQ� DGGLWLRQDO� IHH� IRU� FRQYLFWLRQV� WKH� ILQHV ZHQW WR� WKH� WRZQ·V� JHQHUDO� IXQG�

ZKLFK�SDLG�KLV�IL[HG�VDODU\���,G��DW���²�����$QG�GHVSLWH�WKH�́ PD\RUµ�WLWOH��'XJDQ�

ZDV�QRW�WKH�FKLHI�H[HFXWLYH�RI�WKH�FLW\��D�FLW\�PDQDJHU ZDV���,G DW������'XJDQ�

ZDV��KRZHYHU� RQH�RI�ILYH�PHPEHUV�RI�WKH FLW\�FRPPLVVLRQ��D�OHJLVODWLYH�ERG\�

ZLWK�SRZHU�WR GHFLGH KRZ�FLW\�IXQGV�ZHUH�VSHQW��EXW�KH�FRXOG�QRW�YRWH�RQ�KLV�

RZQ� VDODU\�� ,G�� DW� ��²���� 7KH�&RXUW� KHOG� WKDW� DOWKRXJK� D� MXGJH PLJKW�EH�

WHPSWHG WR� UXOH� LQ� D� ZD\� WKDW� ZRXOG� LQFUHDVH� ILQHV� ZHUH� KH DOVR� D� ´FKLHI�

H[HFXWLYH�������UHVSRQVLEOH�IRU�WKH�ILQDQFLDO�FRQGLWLRQ�RI�WKH�YLOODJH�µ�WKDW�ZDV�
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QRW�'XJDQ·V�VLWXDWLRQ���,G��DW������+LV UROH�DV�D�QRQH[HFXWLYH��DQG�DV�RQO\�RQH�

RI�ILYH�YRWHV�RQ�ILQDQFLDO�SROLF\��PHDQW�DQ\�EHQHILW�KH�UHFHLYHG�IURP WKH�ILQHV

KH OHYLHG�ZDV�´UHPRWH�µ��,G�

)RUW\�ILYH�\HDUV�ODWHU� DQ�2KLR�PD\RU·V�FRXUW UHWXUQHG�WR WKH�6XSUHPH�

&RXUW·V GRFNHW���6HH�:DUG�Y��9LOODJH�RI�0RQURHYLOOH� ����8�6������������ :LWK�

3URKLELWLRQ�ORQJ�HQGHG��WKLV�PD\RU·V�FRXUW�DVVHVVHG�WUDIILF�ILQHV���,G� 7KH�WUDIILF�

FRXUW�SURYLGHG�DERXW�����RI�WKH�YLOODJH·V UHYHQXH���,G� DW���� 7KDW�FUHDWHG�D�

FRQVWLWXWLRQDO�SUREOHP�EHFDXVH��XQOLNH�WKH�'XJDQ�PD\RU� WKH�:DUGPD\RU ZDV�

WKH�FLW\·V FKLHI�H[HFXWLYH�� WDVNHG�ZLWK�´JHQHUDO�RYHUDOO�VXSHUYLVLRQ�RI�YLOODJH�

DIIDLUV�µ��,G���7KH ´WHPSWDWLRQµ�UHVXOWLQJ�IURP�WKLV H[HFXWLYH�UHVSRQVLELOLW\�IRU�

YLOODJH�ILQDQFHV FUHDWHG�DQ�XQFRQVWLWXWLRQDO�FRQIOLFW�ZKHQ�KH�SUHVLGHG�RYHU�WKH�

ILQH�JHQHUDWLQJ�WUDIILF�FRXUW���,G��DW������

7KH�SDUWLHV�IRFXV�RQ�WKH�GLIIHUHQFHV�EHWZHHQ�-XGJH�&DQWUHOO·V�UROHV DQG�

WKRVH RI� WKH�PD\RUV� LQ�'XJDQ� DQG�:DUG�� %RWK� VLGHV� FDQ� SRLQW� WR� FHUWDLQ�

IHDWXUHV�WKDW�KHOS�WKHP���7KH�'XJDQ PD\RU ZDV�RQH�RI�ILYH�RIILFLDOV�PDNLQJ

VSHQGLQJ�GHFLVLRQV� ZKLOH�-XGJH�&DQWUHOO�KDV�DQ�HYHQ OHVV�LQIOXHQWLDO����� YRWH�

RQ�GHFLVLRQV DERXW�WKH�-XGLFLDO�([SHQVH�)XQG� %XW WKH�'XJDQ PD\RU��GHVSLWH�

KLV� WLWOH�� KDG� QR� H[HFXWLYH� UHVSRQVLELOLWLHV�� � $V� D� UHVXOW�� PDLQWDLQLQJ� WKH�

ILQDQFLDO�KHDOWK�RI�WKH YLOODJH�SURYLGHG�RQO\�D�́ UHPRWHµ EHQHILW�WR�'XJDQ� :DUG��

����8�6��DW���� ,Q�FRQWUDVW��EHFDXVH WKH�:DUG PD\RU�UDQ�WKH�WRZQ��KH�KDG�D�

GLUHFW�DQG SHUVRQDO�LQWHUHVW�LQ�WKH�ILQDQFHV�RI�WKH�FLYLF�LQVWLWXWLRQ� ,G� DW���²

���

:H�FRQFOXGH�WKDW�-XGJH�&DQWUHOO�LV�PRUH�OLNH WKH�:DUG PD\RU�WKDQ�WKH�

'XJDQ�PD\RU���%HFDXVH�KH PXVW�PDQDJH�KLV�FKDPEHUV�WR�SHUIRUP�WKH�MXGLFLDO�

WDVNV�WKH�YRWHUV�HOHFWHG�KLP�WR�GR��-XGJH�&DQWUHOO KDV�D GLUHFW�DQG SHUVRQDO�

LQWHUHVW�LQ�WKH�ILVFDO�KHDOWK�RI�WKH�SXEOLF�LQVWLWXWLRQ�WKDW�EHQHILWV IURP�WKH�IHHV�

KLV�FRXUW�JHQHUDWHV�DQG�WKDW�KH�DOVR�KHOSV�DOORFDWH���$QG�WKH ERQG�IHHV LPSDFW�

WKH�ERWWRP� OLQH�RI� WKH� FRXUW� WR�D� VLPLODU�GHJUHH� WKDW� WKH� ILQHV�GLG� LQ�:DUG��
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ZKHUH�WKH\�ZHUH ��²����RI�WKH�WRZQ·V�EXGJHW��:DUG������8�6��DW������7KH ��²

���� RI� WKH� ([SHQVH� )XQG� WKDW� FRPHV� IURP� ERQG� IHHV� LV� D� ELW� EHORZ WKDW�

SHUFHQWDJH�EXW�VWLOO�VL]HDEOH�HQRXJK�WKDW�LW�PDNHV�D�PHDQLQJIXO GLIIHUHQFH�LQ�

WKH�VWDIILQJ�DQG�VXSSOLHV� MXGJHV�UHFHLYH� 7KH�GXDO� UROH� WKXV�PD\�PDNH� WKH�

PDJLVWUDWH�´SDUWLVDQ�WR�PDLQWDLQ�WKH�KLJK�OHYHO�RI�FRQWULEXWLRQµ�IURP�WKH�ERQG�

IHHV���:DUG������8�6��DW�����

2XU�KROGLQJ�WKDW�WKLV�XQFRPPRQ DUUDQJHPHQW�YLRODWHV�GXH�SURFHVV GRHV�

QRW�LPSHULO�PRUH�W\SLFDO FRXUW�IHH�V\VWHPV���2XU�UHDVRQLQJ�GHSHQGV�RQ�WKH�GXDO�

UROH� FRPELQHG� ZLWK� WKH ´GLUHFW�� SHUVRQDO�� >DQG@� VXEVWDQWLDOµ� LQWHUHVW� WKH�

PDJLVWUDWH�KDV�LQ�JHQHUDWLQJ�ERQG�IHHV���7XPH\������8�6��DW�������7R�WDNH�RQH�

H[DPSOH��QRQH�RI�WKHVH�IHDWXUHV�DUH�SUHVHQW IRU�ILQHV�LQ IHGHUDO�FULPLQDO�FDVHV���

-XGJHV�GR�QRW�KDYH�D�VD\�LQ�KRZ�WKRVH�IXQGV�DUH�VSHQW�� �7KH�DPRXQW�RI�WKH�

ILQHV³ZKLFK� LV VXSSRVHG�WR�WDNH� LQWR�DFFRXQW�WKH�FRVWV�RI� LQFDUFHUDWLRQ DQG�

WKXV� LI� DQ\WKLQJ� IXQG WKH� %XUHDX� RI� 3ULVRQV� UDWKHU� WKDQ� WKH� MXGLFLDU\��

8�6�6�*�� � �(����G����³DUH� QRW� VHW� DVLGH� IRU� MXGLFLDO� RSHUDWLRQV� HYHQ� RQ� D�

QDWLRQDO� OHYHO�� OHW�DORQH� IRU� WKH�KDQGIXO� RI� IHGHUDO� MXGJHV�ZKR�VLW� RQ�D ORFDO

GLVWULFW�FRXUW���7KH�EHQHILWV�DUH�VR�GLIIXVH�WKDW�D�VLQJOH�MXGJH�VHHV�QR�QRWLFHDEOH�

LPSDFW� RQ� KHU� FKDPEHUV� IURP� WKH� ILQHV� VKH� LPSRVHV DQG� WKXV� IHHOV� QR�

WHPSWDWLRQ�IURP�WKHP�

7KH�WHPSWDWLRQ�IDFLQJ�WKH�2UOHDQV�3DULVK�PDJLVWUDWH�LV�IDU�JUHDWHU���+LV

GXDO� UROH³WKH� VROH� VRXUFH� RI� HVVHQWLDO� FRXUW� IXQGV� DQG� DQ� DSSURSULDWRU� RI�

WKHP³FUHDWHV D GLUHFW��SHUVRQDO��DQG�VXEVWDQWLDO� LQWHUHVW� LQ�WKH�RXWFRPH�RI�

GHFLVLRQV�WKDW�ZRXOG�PDNH�WKH�DYHUDJH�MXGJH�YXOQHUDEOH�WR�WKH�´WHPSWDWLRQ ��� ��

QRW�WR�KROG�WKH�EDODQFH�QLFH��FOHDU� DQG�WUXH�µ��7XPH\������8�6��DW����� 7KH�

FXUUHQW�DUUDQJHPHQW�SXVKHV�EH\RQG�ZKDW�GXH�SURFHVV�DOORZV� &I��&DLQ�������

:/����������DW����KROGLQJ�WKDW�2UOHDQV�3DULVK�MXGJHV· UROH�LQ�ERWK�LPSRVLQJ�

DQG�DGPLQLVWHULQJ�FRXUW�IHHV�DQG�ILQHV�YLRODWHG�GXH SURFHVV��
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$IWHU�UHFRJQL]LQJ WKLV�GXH�SURFHVV�YLRODWLRQ��WKH�GLVWULFW�FRXUW�LVVXHG�WKH�

IROORZLQJ� GHFODUDWLRQ�� ´-XGJH� &DQWUHOO·V� LQVWLWXWLRQDO� LQFHQWLYHV� FUHDWH� D�

VXEVWDQWLDO�DQG XQFRQVWLWXWLRQDO�FRQIOLFW�RI�LQWHUHVW�ZKHQ�KH�GHWHUPLQHV�>WKH�

FODVV·V@�DELOLW\�WR�SD\�EDLO�DQG�VHWV�WKH�DPRXQW�RI�WKDW�EDLO�µ

7KDW� GHFODUDWRU\� UHOLHI� ZDV� DOO� SODLQWLIIV� VRXJKW�� � 7KH\� EHOLHYHG� WKDW�

VHFWLRQ����� SUHYHQWV�WKHP�IURP�VHHNLQJ�LQMXQFWLYH�UHOLHI�DV�DQ�LQLWLDO�UHPHG\

LQ�WKLV�DFWLRQ�EURXJKW�DJDLQVW�D�VWDWH�FRXUW�MXGJH�� 6HH����8�6�&��� ������´>,@Q�

DQ\�DFWLRQ�EURXJKW�DJDLQVW�D� MXGLFLDO�RIILFHU� IRU�DQ�DFW�RU�RPLVVLRQ� WDNHQ� LQ�

VXFK�RIILFHU·V�MXGLFLDO�FDSDFLW\��LQMXQFWLYH�UHOLHI�VKDOO�QRW�EH�JUDQWHG�XQOHVV�D�

GHFODUDWRU\�GHFUHH�ZDV�YLRODWHG�RU�GHFODUDWRU\�UHOLHI�ZDV�XQDYDLODEOH ����� �µ���

7KDW VWDWXWRU\� UHTXLUHPHQW UHIOHFWV� WKDW GHFODUDWRU\� UHOLHI LV� ´D� OHVV�

KDUVK�DQG�DEUDVLYH�UHPHG\�WKDQ�WKH�LQMXQFWLRQ�µ��6WHIIHO�Y��7KRPSVRQ������8�6��

�������� ������ �TXRWDWLRQ�RPLWWHG���VHH�DOVR�5RELQVRQ�Y��+XQW�&W\�������)��G�

�����������WK�&LU���������5(67$7(0(17��6(&21'� 2)�-8'*0(176 �����FPW��F�

�´$�GHFODUDWRU\�DFWLRQ�LV�LQWHQGHG�WR�SURYLGH�D�UHPHG\�WKDW�LV�VLPSOHU�DQG�OHVV�

KDUVK� WKDQ� FRHUFLYH� UHOLHI � �� � �µ��� � 3ULQFLSDO DPRQJ� LWV� DGYDQWDJHV� LV� JLYLQJ

VWDWH DQG�ORFDO RIILFLDOV��OLNH�-XGJH�&DQWUHOO� WKH�ILUVW�FUDFN�DW UHIRUPLQJ WKHLU�

SUDFWLFHV�WR�FRQIRUP�WR�WKH�&RQVWLWXWLRQ���6WHIIHO������8�6� DW�����

2QH�UHVSRQVH�WR�WKH�GHFODUDWRU\�MXGJPHQW ZRXOG EH HOLPLQDWLQJ -XGJH�

&DQWUHOO·V�GXDO UROH��D�UROH�WKDW�LV�QRW�PDQGDWHG�E\�/RXLVLDQD�ODZ���,Q�FRQWUDVW��

EHFDXVH�/RXLVLDQD�ODZ�GRHV�UHTXLUH�WKDW�WKH�ERQG�IHHV�EH�VHQW�WR�WKH�-XGLFLDO�

([SHQVH�)XQG��/$� 5�6� ����������%�����D��� WKH�GHFODUDWRU\� MXGJPHQW� FDQQRW�

XQGR�WKDW�PDQGDWH���&KDOOHQJHUV�GLG�QRW�VHHN�WR�HQMRLQ�WKDW�VWDWXWH��LQVWHDG�

DUJXLQJ�RQO\�WKDW�WKH�GXDO�UROH�YLRODWHG�GXH�SURFHVV� %XW�JLYHQ�WRGD\·V�UXOLQJ�

� 7KLV�SURYLVLRQ�LV�LPSOLFDWHG�RQO\�LI�WKH�FRQIOLFW�FODLP�FKDOOHQJHV�DFWLRQV�XQGHUWDNHQ�
LQ�-XGJH�&DQWUHOO·V�MXGLFLDO�FDSDFLW\��DV�RSSRVHG�WR�KLV�DGPLQLVWUDWLYH�FDSDFLW\���%HFDXVH�WKH�
SODLQWLIIV�VRXJKW�RQO\�GHFODUDWRU\�UHOLHI��ZH�QHHG�QRW�UHDFK�WKLV�TXHVWLRQ��
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DQG�ODVW�ZHHN·V�LQ�&DLQ� LW�PD\�ZHOO�WXUQ�RXW�WKDW�WKH�RQO\ ZD\�WR�HOLPLQDWH�WKH�

XQFRQVWLWXWLRQDO�WHPSWDWLRQ�LV WR�VHYHU�WKH�GLUHFW�OLQN�EHWZHHQ�WKH�PRQH\�WKH�

FULPLQDO� FRXUW� JHQHUDWHV� DQG� WKH� -XGLFLDO� ([SHQVH� )XQG� WKDW� VXSSRUWV� LWV�

RSHUDWLRQV���

��

7KH�MXGJPHQW�RI�WKH�GLVWULFW�FRXUW�LV�$)),50('�


